ORIGINAL

AGREEMENT BETWEEN THE CITY OF SAN DIEGO AND BIRD ROCK
DEVELOPMENT CORPORATION FOR THE
MANAGEMENT AND MAINTENANCE OF THE
BIRD ROCK MAINTENANCE ASSESSMENT DISTRICT
COMMENCING FISCAL YEAR 2022

THIS MAINTENANCE AGREEMENT (Agreement) is made and entered into by and
between the City of San Diego, a municipal corporation (City), and BIRD ROCK
DEVELOPMENT CORPORATION, (d.b.a. Bird Rock Community Council), a non-profit
corporation (Contractor).

RECITALS

WHEREAS, the City desires to retain the services of Contractor to administer all
contracts necessary to provide the improvements and activities within the Bird Rock
Maintenance Assessment District (District) as well as managing the day to day operations of the
District; and

WHEREAS, the boundaries of the District are generally defined as follows: area
bounded on the west by the Pacific Ocean; on the north by La Canada Street; on the east by
Folsom Drive, Bellevue Avenue, Linda Rosa Avenue; and on the south by La Jolla Mesa Drive,
Colima Street, Bird Rock Elementary School/Park, and Wrelton Drive within the La Jolla
Community Planning Area; and

WHEREAS, a majority of the property owners in the District, weighted by the dollar
amount of their assessments in the District, signed ballots in support of Contractor’s role to
assume the responsibility to administer (as these terms are defined in San Diego Municipal Code
65.0202) the District in accordance with the San Diego Municipal Code section 65.0217; and

WHEREAS, every year the City Council approves an annual report that includes a budget
for the services to be provided within the District for the applicable fiscal year;

NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth
herein, and for other valuable consideration which is hereby acknowledged, City and Contractor
hereby agree as follows:

ARTICLE 1
SCOPE OF SERVICES

1.1 Services

I.1.1  Contractor shall provide administration of all contracts necessary to provide the
improvements and activities within the district, manage the day to day operations
of the District, and prepare financial statements for the District in accordance with
the “Maintenance Assessment Districts Procedural Ordinance” Chapter 6, Article
5, Division 2 of the San Diego Municipal Code and as set forth in the assessment
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engineer’s report approved by the City Council in connection with the formation
of the District (Engineer’s Report),

Contractor shall perform all duties as reasonable and necessary to accomplish the
intent of this Agreement in a manner consistent with the standards outlined in this
Agreement and the Engineer’s Report.

1.2 Specific Requirements

1.2.1

1.2.2

1.2.3

1.24

1.2.5

1.2.6

1.2.7
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Contractor, at a minimum, shall provide the maintenance standards described in
the Scope of Services (Exhibit A) within the boundaries of the District and for any
Zone within the District (if any), consistent with the City Council-approved
current fiscal year Engineer’s Report and annual report afforded for
improvements and activities.

Contractor shall conduct on-site inspections of all work done under this
Agreement in the District and shall submit a report to the City indicating that such
on-site inspections have been completed.

Contractor shall correct any deficiency reported by City staff pursuant to Section
5.2 of this Agreement within thirty calendar days.

Contractor shall be responsible for responding, in writing, to the City regarding
District maintenance complaints received by the City.

Contractor shall conduct at least one noticed meeting per year which shall include
the property owners, any applicable property owners’ representatives pursuant to

San Diego Municipal Code section 65.0212, and City staff, to discuss the budget,
improvements and activities for the following fiscal year.

Contractor shall hold at least three other noticed meetings per year, in addition to
the one required in San Diego Municipal Code section 65.0218(f), open to the
public and property owners within the District to receive comments on all matters
related to the District, including input on bids or proposals received by the
Contractor for any contracts for improvements and activities of the District,
evaluation of the performance of any contractor for the District, and advice to the
Contractor regarding the improvements and activities for the District. With
respect to any such meeting, Contractor shall use its best efforts to contact either
orally or in writing the City, the relevant community planning group or designated
property owners’ representatives of the District, and provide notice in community
newspapets, if available,

Contractor shall submit to the City a prospective annual report pursuant to section
65.0220 for the improvements and activities for the District, including a line item
budget, as shown in the Budget Submission Format guideline (Exhibit B), for the
upcoming fiscal year, no later than April 1 of each year. Pursuant to Section VII
of the Maintenance Assessment District Council Policy 100-21, Contractor shall
be required to maintain District reserve. The proposed District budget for
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1.2.8

improvements and activities will be brought forward to City Council for
consideration as part of the annual plan for the upcoming fiscal year,

Contractor shall maintain separate books and records of costs associated with
Contractor’s responsibilities under this Agreement, which shall be available for
audit at any time during normal business hours and as often as the City deems
necessary. All records shall be made available within the City of San Diego, and
the City or its designee shall be allowed to audit, examine, and make excerpts
from such data pertaining to all matters covered by the agreement. The Contractor
shall maintain such books and records for a period of three years following
completion of the agreement. The District shall pay for the costs of any audit
performed by or at the direction of the City,

ARTICLE I
SERVICES PROVIDED BY THE CITY

2.1 Annual Report and District Budget

2.1.1

2.1.2

The City will carry out all actions reasonably necessary for processing the annual
report for the improvements, activities, administration and reserves for the
District.

The City will review and consider the Contractor’s prospective District annual
report and budget for the improvements, activities, administration and reserves of
the District.

The City may, at its sole discretion, amend line items in the District budget upon a
written request from Contractor, provided the amendments would not increase the
total amount authorized for reimbursement to Contractor,

2.2 Services

22.1

222
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The City reserves the right to deploy its public safety personnel in a manner
which, in the City’s sole discretion, best serves the needs of the public. Further,
nothing in this Agreement shall be deemed to abrogate or waive the provisions of
California Government Code section 845.

The City will coordinate the collection of assessments with the County of
San Diego and provide administrative services, assistance, and information to
Contractor.




3.1

3.2

3.3

ARTICLE III
CONTRACT ADMINISTRATION, ROLES, AND DUTIES

City’s Contract Administrator

City’s Park and Recreation Department is the contract administrator for purposes of this
Agreement, Contractor shall communicate with City Staff at the Department on all
matters related to the administration of the Agreement and Contractor’s performance of
its obligations and duties rendered. The Mayor or designee (City Representative) shall be
the primary contact between the City and Contractor for purposes of this Agreement (see
Exhibit C).

Contractor as Owners’ Association

Contractor shall serve as the Owners’ Association for the District. As the Owners
Association, Contractor shall comply with the Ralph M. Brown Act, California
Government Code section 54950 et seq., at all times when matters within the subject
matter of the District are heard, discussed, or deliberated, and with the California Public
Records Act, California Government Code section 6250 et seq., for all documents
relating to improvements and activities of the District.

Contractor’s Representatives

3.3.1 Contractor agrees that a designated officer of Contractor (Contractor
Representative) shall be the primary contact between Contractor and the City for
the purposes of this Agreement (see Exhibit C). The Contractor Representative
shall coordinate Contractor’s activities for the engagement and shall participate in
all phases of the engagement. In order to simplify invoice processing, it is agreed
by Contractor that the Contractor Representative shall act as billing agent for
work provided by Contractor. Contractor shall notify the City within ten calendar
days of replacement of the Contractor Representative and shall provide an
amended Exhibit C to reflect the replacement.

3.3.2 Contractor’s management of the services of this Agreement is of substantial
concern and importance to the City, requiring coordination with City services.
The quality of performance will reflect on the City and its management.
Accordingly, the City requires Contractor to inform the City on a regular basis of
any changes in the Officers of Contractor and of the identity of its subcontractors
and their areas of responsibility.

3.3.3 Inaddition to compliance with all applicable laws, rules, regulations, ordinances,
resolutions, and policies of the federal, state, and local governments as they
pertain to this Agreement, Contractor shall comply immediately with any and all
directives issued by the City, through its Administrator, or other authorized
representatives, under authority of any law, rule, ordinance, or regulation.
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34 Delegation of Duties

Contractor is an independent contractor. Contractor shall administer the District
improvements and activities and may engage one or more contractors to provide routine
maintenance services including trash collection and disposal, graffiti removal, repair,
landscaping, and lighting improvements or otherwise improvements and activities listed
in within the District’s Engineer Report and annual plan. Accordingly, Contractor’s
duties specified in this Agreement may not be delegated by Contractor without the prior
written consent of the City.

ARTICLE 1V
CONTRACTS AWARDED BY CONTRACTOR

4.1 Procurement Policy

Contractor shall comply with the Conflict of Interest and Procurement Policy for
Nonprofit Corporations Contracting with the City of San Diego, attached hereto as
Exhibit D. Neither the Contractor nor any of its board members shall have a financial
interest in any contract awarded for the District.

4.2 Subcontractors Policy

Contractor must ensure that all Subcontractors engaged for the purpose of providing
improvements, activities, maintenance or service required of, or administered by,
Contractor pursuant to this Agreement meet all obligations required in Article X,

ARTICLE V
COMPENSATION AND REIMBURSEMENT

5.1 Invoices

5.1.1  Contractor shall submit monthly reimbursement requests to the City along with all
supporting receipts, invoices, checks, payroll statements, bank statements, and all
other records of services performed. Each expenditure submitted for
reimbursement must show as cleared on the submitted bank statements. If
Contractor is required to return funds to the District account in accordance with
section 5.4.1, Contractor shall include, in a monthly reimbursement request, the
amount to be returned and any supporting records. The reimbursement amount
will be adjusted accordingly.

5.1.2  The City will reimburse Contractor from District assessment funds within thirty
days of receipt of a proper reimbursement request. The request must include both
a Trial Balance and Summary of Expenses as of the period claimed. The
Summary of Iixpenses shall detail expenses by expenditure category and line item
as reflected in the City Council-approved current fiscal year District Budget and
in accordance with Exhibit B.
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5.1.3

5.1.5

All invoices shall include the names and rates of pay for contracted personnel
who have performed services on behalf of the District, the hours worked, and
details of any reasonable and necessary out-of-pocket expenses. Reimbursement
requests shall be signed by a representative of Contractor’s board, not the
Executive Director,

Contractor shall not request, nor shall it be entitled to, reimbursement under this
Agreement for any expenditure that has been or will be properly charged to a
funding source other than District assessment funds,

Contractor shall not request reimbursement under this Agreement for any
expenditure that has been or will be properly charged to a funding agency other
than the City.

5.2 Compensation

521

522

523

52.4

325
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Contractor shall be compensated for its services pursuant to this Agreement solely
by the terms of this Section 5.2. In any given fiscal year, Contractor is entitled to
receive an amount of up to 15 percent of budgeted annual expenditures, as
reflected in the District annual report in order to pay for Administrative expenses
as defined by San Diego Municipal Code section 65.0202. Contractor shall not be
authorized to include charges for Administration on any amounts paid by
Contractor that contain any administrative expense charges by the billing entity. If
Contractor enters into any contracts with third parties for the performance of any
of Contractor’s duties under this Agreement and any such contract includes an
administrative expenses charge, Contractor shall not be entitled to receive
Administration reimbursements for its own administrative expense activities
related to the work performed by third party contractors.

The Administrative expenses reimbursement to Contractor shall be limited to 15
percent of the budgeted annual expenditures in the District.

The City shall be compensated a flat rate of $3,500 associated with the annual
budget processing, property tax enrollment and collections, professional
engineering services, and audit services from the District budget. The City
reserves the right however, to amend this section, including, without limitation,
the District budget, should the City experience revenue shortfalls in which
negatively impact the General Fund and/or the City’s ability to fund basic City
services,

The City will not reimburse Contractor for any expenditure that has been or may
be properly charged to, or reimbursed by, a City funding source other than
District assessment funds.

The City will not reimburse Contractor for any expenditure that has been or may
be propetly charged to, or reimbursed by, a public agency other than the City.



5.2.6

Contractor agrees that the City's monetary contribution is limited to the amount
provided for in this Agreement, and that the City shall not be responsible for cash
costs or support services other than as provided for in this Agreement,

5.3 Advances

53.1

532

Upon a written request from Contractor, the City may make an annual cash
advance of three months of working capital to Contractor based on the District’s
monthly cash flow budget requirements related to the City Council-approved
current fiscal year District annual report and budget. If the District reserves are
not adequate to cover the working capital advance request, an advance will be
based on available cash at the time of the request.

The advance will be returned on or before the termination of this Agreement as
either a reduction of the final reimbursement request or a transfer of funds from
Contractor, Contractor shall indicate in writing, no later than six months prior to
the termination of this Agreement, detailing how the advance shall be returned to
the City.

5.4 QOther Revenue/ Non-Public Funds

5.4.1

54.2
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If the Contractor receives revenue directly generated by activities carried out with
any district assessment funds, then a portion of that revenue must be returned to
the District account based on the District’s proportional monetary contribution
toward the activity generating the revenue. All revenue owed to the District
pursuant to this section must be returned in accordance with section 5.1.1 prior to
the end of the fiscal year in which the revenue was generated.

In the event Contractor collects any funds other than District assessment funds
(“Non-Public Funds™), such Non-Public Funds may be utilized or obligated by
Contractor for activities and/or improvements and shall not be subject to the
provisions in this Agreement, with the exception of Sections 10.2.1 and 3.3.3, so
long as Contractor does not utilize or obligate any District assessment funds
towards:

5.4.2.1 any portion of the proposed activity or improvement to which Contractor
proposes the use of Non-Public Funds; and

54.22 any staff time or resources associated with the proposed activity or
improvement to which Contractor proposes the use of Non-Public Funds,
including but not limited to facilitating committee or board discussions,
implementing the proposed activity or improvement, soliciting for goods
or services necessary for implementation, and accounting or reporting on
the proposed activity or improvement. Notwithstanding the foregoing
sentence, Contractor’s use of District assessment funds for purposes of
generating reports pertaining to Non-Public Funds in accordance with the




6.1

6.2

requirements set forth in Exhibit A of this Agreement shall not, by itself,
subject such Non-Public Funds to the provisions in this Agreement.

ARTICLE VI
SUSPENSION AND TERMINATION

City’s Right te Suspend Payment

If Contractor fails to perform any of its obligations as set forth in this Agreement, the
City shall have the right to suspend the payment of Administration costs to Contractor
pursuant to Article IIT until such time as Contractor is in compliance with the terms of
this Agreement. If, as a result of Contractor’s failure to perform, the City elects to
withhold payment, the City shall give Contractor written notice of its intention to suspend
payment of Administration costs until Contractor has cured its noncompliance. Such
notice shall provide Contractor with a description of the failure to perform upon which
the City has based its suspension of payment hereunder. Upon the performance by
Contractor of its obligations under this Agreement, the City shall resume payments of
Administrative costs to Contractor in conformance with the terms of Article II set forth
above. If the deficiency is not satisfactorily corrected within thirty calendar days, the
Mayor or designee may use such findings as the basis for termination of this Agreement
for cause pursuant to Article VI hereof and San Diego Municipal Code section
65.0218(n).

City’s Right To Terminate

Contractor’s failure to comply with any terms or conditions of this Agreement may result
in termination of the Agreement.

6.2.1 City’s Right To Terminate For Default

Contractor’s failure to satisfactorily perform any obligation required by this
Agreement constitutes a default, Examples of default include a determination by
the Mayor or designee that Contractor has: (1) failed to deliver goods and/or
perform the services of the required quality or within the time specified; (2) failed
to perform any of the obligations of this Contract; and (3) failed to make
sufficient progress in performance which may jeopardize full performance.

The Mayor or designee shall promptly give Contractor written notice of the
occurrence of the default, and shall allow Contractor thirty (30) days thereafter to
cure the default, or to submit a written plan of action to cure such a default.
Failure to cure the default or timely submit the plan of action within the thirty-day
period, or failure to adhere to the plan of action, shall entitle the Mayor or
designee to terminate this Agreement for cause in accordance with San Diego
Municipal Code section 65.0218(n).

Notwithstanding the foregoing, if the nature of the default could endanger the
public’s health and safety, Contractor shall cure the default within twenty-four
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6.2.2

623

hours of receipt of notice of the default. If Contractor fails to fully and timely cure
the default, then the City Council may, in its sole and absclute discretion,
terminate this Agreement.

City’s Right to Terminate For Convenience
Y g

Notwithstanding any other provision of this Agreement, the City Council may
terminate this Agreement for any reason and at any time, provided the termination
is carried out in accordance with San Diego Municipal Code section 65.0218(n)
and Section 6.4 below.

City’s Right to Terminate for Bankruptcy or Assignment for the Benefit of
Creditors

If Contractor files a voluntary petition in bankruptcy, is adjudicated bankrupt, or
makes a general assignment for the benefit of creditors, the City may at its option
and without further notice to, or demand upon Contractor, terminate this Contract,
and terminate each and every right of Contractor, and any person claiming rights
by and through Contractor under this Contract.

6.3 Remedies Cumulative

City’s remedies are cumulative and are not intended to be exclusive of any other remedies
or means of redress to which City may be lawfully entitled in case of any breach or
threatened breach of any provision of this Contract.

0.4 Notice of Termination

The City Council may terminate this Agreement with Contractor at any time provided:

6.4.1

6.4.2

6.4.3

0.4.4

a public hearing is held on the City’s intention to terminate this Agreement with
Contractor;

Contractor is provided thirty (30)calendar days’ notice of the public hearing on
the City’s intention to terminate this Agreement;

a notice of the public hearing is mailed at least fifteen calendar days prior to the
public hearing to each property owner within the District; and

the City Council determines at the conclusion of the public hearing that it is in the
best interests of the District to terminate this Agreement with Contractor.

6.5 Contractor’s Obligations and Rights Following Contract Fermination

6.5.1

02/11/2021

Upon termination of this Agreement, the City shall assume administration of the

District as defined in San Diego Municipal Code section 65.0202 and provide the

improvements and activities for the District. Contractor shall transmit to the City
all funds, books, records, data, equipment and other assets of the District no later
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6.6

8.1

than thitty calendar days after receipt of written notice of termination, Until the
actual transfer of these assets is complete, Contractor shall continue to administer
the contracts necessary to provide the improvements and activities for the District
so that there is no interruption in or loss of service to property owners within the
District.

6.5.2 Following a termination of this Agreement, Contractor may be entitled to
permitted costs as set forth in Article V until the actual transfer of all District
assets to the City is complete. By accepting payment for completion of
obligations as called for in this section, Contractor discharges City of all of City’s
payment obligations and liabilities under this Agreement with regard to the
affected performance.

Contractor’s Right To Terminate

Contractor may terminate this agreement for any reason after providing ninety calendar
days written notice of its intent to terminate to the City. Contractor shall transmit to the
City all funds, books, records, data, equipment and other assets of the District no later
than ninety calendar days of issuance of written notice of termination. Until the actual
transfer of these assets is complete, Contractor shall continue to administer the contracts
necessary to provide the improvements and activities for the District so that there is no
interruption in or foss of service to property owners within the District.

ARTICLE VI
EFFECTIVE DATE AND TERM

Upon the execution of this Agreement by the parties and approval of this Agreement by the
City Attorney in accordance with Charter Section 40, this Agreement shall be effective as of
July 1, 2021 (FY22 through FY26), unless terminated earlier in accordance with the terms of
this Agreement. The agreement shall have a term not to exceed five years, In no event shall
the term of this Agreement extend beyond June 30, 2026.

ARTICLE VIII
DOCUMENTS, RECORDS, AND REPORTS

Ownership Of Documents

8.1.1  Once Coniractor has been compensated for services performed, all documents,
including, but not limited to reports and maps prepared in connection with or
related to the Scope of Services, shall be the property of the City.,

8.1.2 The City’s ownership of these documents includes all incidental rights, whether or
not the work for which they were prepared has been performed.

8.1.3  This Section 8.1 shall apply whether the Agreement is terminated by the
completion of the services, by the expiration of this Agreement under Article VII,
or in accordance with any other provisions of this Agreement,
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8.2

8.3

8.1.4 Notwithstanding the foregoing, Contractor shall have the right, at its sole cost, to
make and retain separate copies of the documents.

Documents and Records

8.2.1 Atany time during normal business hours and as often as the City deems
necessary, Contractor and all subcontractors shall make available to the City for
auditing, examination and copying at reasonable locations within the City of
San Diego all data and records relating to all matters covered by this Agreement.
Contractor and all subcontractors will permit the City to make audits of all
invoices, materials, payrolls, records of personnel, and other data and media
relating to all matters covered in this Agreement.

8.2.2 Contractor and subcontractors shall maintain such data and records for a period of
three years following receipt of the final payment of this Agreement. With respect
to receipts, invoices, checks, payroll statements, bank statements, and all other
evidence of payments for which Contractor is reimbursed by the City pursuant to
this Agreement, Contractor shall maintain such documentation at its principal
place of business in the City of San Diego for the required period of time, With
respect to all records covered by this Section 8.2, if Contractor does not make
them available within the City of San Diego, then Contractor shall pay all City’s
travel related costs to audit records associated with this Agreement where records
are maintained. The District shall pay for the costs of any audit performed by or at
the direction of the City.

8.2.3 Contractor shall post all regular meeting agendas and any non-confidential back-
up materials; approved meeting minutes; Contractor's Articles of Incorporation or
Formation, including any and all amendments thereto; Contractor's Bylaws,
including any and all amendments thereto; any annual audits or financial
disclosures, the Annual Report; Contractor's tax returns, including any and all
amendments thereto; any and all determinations of Contractor's tax-exempt status
by the Internal Revenue Service or Franchise Tax Board; and any other
information or materials required by this Agreement to be posted on a website.
All'such items shall be posted not more than ten business days after they become
available. Social security numbers, employer identification numbers, and other
confidential information must be redacted from the posted materials.

Financial Reports

Contractor shall provide an audited financial statement of all reimbursements and
working capital advances paid to Contractor with District funds within ninety days after
the end of Contractor’s fiscal year. The financial statements must be prepared in
accordance with Generally Accepted Accounting Principles (GAAP) and audited by an
independent Certified Public Accountant (CPA) as selected or approved by the City in
accordance with Generally Accepted Auditing Standards (GAAS), The statements must
include a Statement of Expenditures of the District’s funds identified in the same
expenditure classifications as contained in the City Council-approved District Budget and
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10.1

show a comparison to the budgeted amounts, and a Statement of Compliance with the
terms of this Agreement signed by Contractor. Failure to comply with these requirements
could result in suspension of any current payments or possible future funding.

ARTICLE IX
ACCEPTABILITY OF WORK

The City shall decide any and all questions that may arise as to the quality or
acceptability of the services performed, the manner of performance, the interpretation of
instructions to Contractor, the acceptable completion of this Agreement, and the amount
of compensation due. In the event Contractor believes that any requirement of the City
interferes with or affects the independence of Contractor, Contractor shall confer with the
City in order to resolve any possible conflict. In the event Contractor and the City cannot
agree as to the quality or acceptability of the work, the manner of performance and/or the
compensation payable to Contractor in this Agreement, the City or Contractor shall give
to the other written notice thereof. No later than ten calendar days thereafter, Contractor
and the City shall each prepare a written report that supports its position and file the same
with the other party. Thereafter, the City shall, with reasonable diligence, determine the
quality or acceptability of the work, the manner of performance, and/or the compensation
payable to Contractor. This is not intended to be in any arbitration dispute between the
parties of this Agreement,

ARTICLE X
SUBCONTRACTORS

Subcontractors List and Subcontracts

10.1.1 On or before the date this Agreement is executed by the Parties, Contractor shall
provide the City with each of the following:

10.1.1.1  a completed Subcontractors List, listing the names and contact
information of all Subcontractors it has hired or retained, or intends to
hire or retain, in connection with this Agreement, which the City will
forward to Equal Opportunity Contracting Program (EOCP); and

10.1.1.2  a copy of all subcontracts entered into in connection with this
Agreement, including the scope of work, along with a written
statement describing the justification for the Subcontractor services,
and an itemization of all costs for the Subcontractor services.

10.1.2 If, during the term of this Agreement, Contractor identifies a need for additional
Subcontractor services, Contractor shall, within ten calendar days of the date of
any subcontract for such services, provide the City with each of the following:

10.1.2.1  acopy of the subcontract, including the scope of work, along with a
written statement describing the justification for the additional
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10.2

10.3

10.4

Subcontractor services, and an itemization of all costs for the
additional Subcontractor services; and

10.1.2.2  an updated Subcontractors List that includes the name and contact
information of any new or substitute Subcontractor hired to provide
the additional Subcontractor services, which the City will forward to
EOCP.

10.1.3 Contractor shall procure the services of all Subcontractors in conformance with
the procedures set forth in Exhibit D. Contractor shall maintain documentation of
the process used to procure any such Subcontractor services, and shall provide a
copy of all such documentation to the City within ten calendar days of any written
request by the City.,

Required Language for Subcontracts

10.2.1 Contractor shall ensure that all subcontracts entered into in connection with this
Agreement contain language which requires Subcontractors to at all times comply
with all applicable laws, statutes, ordinances, and regulations of City, county,
state, and federal governments. Subcontractor shall also comply with all notices
issued by the City under the authority of all current or future laws, statutes,
ordinances, or regulations.

10.2.2 Subcontractor shall obtain all insurance coverage required of Contractor in this
Agreement. Subcontractor shall maintain, in full force and effect, such insurance
coverage during any and all work performed in connection with this Agreement.
Subcontractor shall not begin work on a subcontract until all insurance required of
the Subcontractor under this Section has been obtained.

10.2.3 If the City is made a party to any judicial or administrative proceeding to tesolve
the dispute between Contractor and Subcontractor, Contractor shall defend and
indemnify the City as described herein.

Contract Activity Report. Within ten calendar days of a written request by the City,
Contractor shall provide the City:

10.3.1 statistical information (as described in the City's Contract Activity Report),
including the amount of subcontracting provided by firms during the period
covered by the Contract Activity Report; and

10.3.2 an invoice from each Subcontractor listed in the Contract Activity Report.
Prohibition on Use of Certain Subcontractors, Contractor shall not employ, award any
contract to, engage the services of, or fund any Subcontractor during any period of

federal, state, or local debarment, suspension, or ineligibility of Subcontractor, when
Contractor has been noticed of such debarment, suspension, or ineligibility.

13

02/11/2021




10.5

13.1

Definition of Subcontractor. For purposes of this Agreement, the term “Subcontractor”
means any person or entity with which Contractor contracts for the performance of services
or the supplying of materials that will be paid for in whole or in part with funds received
by Contractor pursuant to this Agreement.

ARTICLE XI
INFORMAL DISPUTE RESOLUTION

If Contractor and the City have any dispute as to their respective rights and obligations
under this Agreement, or the meaning or interpretation of any provisions hereof, they
shall first attempt to resolve such disputes by informal discussion between their
respective representatives. Within five calendar days of determining the existence of any
such dispute, the party determining there is such dispute shall give written notice of the
existence of the dispute and the need to meet informally to resolve such dispute. The
parties shall endeavor thereafter to meet within five days of the second party’s receipt of
such notice, or at such time thereafter as is reasonable under the circumstances.

ARTICLE XII
INDEMNIFICATION

Contractor agrees to indemnify, defend, and hold the City free and harmless from and
against any and all actions, suits, proceedings, liability, claims, demands, liens, or
judgments for death of or injury to any person or damage to any property whatsoever
alleged to be caused, or caused, by any act or omission of the Contractor or any officer,
contractor, agent, or employee of the Contractor and all expenses of investigating and
defending against same.

ARTICLE XII1
INSURANCE

Prerequisites To Commencement Of Work

13.1.1 Prior to the execution of this Agreement by the Parties and approval by the City
Attorney in accordance with Charter Section 40, and prior to Contractor’s
performance of its obligations and/or duties under this Agreement, Contractor
shall complete all insurance requirements described in the General Terms and
Provisions Applicable to Goods, Services, and Consulting Contracts, attached
hereto as Exhibit F.

13.1.2 Contractor shall ensure that all Subcontractors used on work subject to this
Agreement meet all insurance requirements described in Exhibit F. Contractor
shall not allow any Subcontractor to commence work on public property, unless
and until all insurance required of the subcontractor, as described in Exhibit

F has been obtained.

[3.1.3 There shall be no endorsement or modification of the policies limiting the scope
of coverage for insured versus insured claims, or for contractual liability,
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13.2

13.3

13.4

13.5

13.6

14.1

14.2

Endorsements

All endorsements required under this Agreement shall be in full force and effect for the
entire term of this Agreement.

City’s Right To Request And Review Contractor’s Insurance Policies

The City reserves its right to request, and Contractor shall immediately submit to the City
upon the City’s request, copies of any policy required under this Agreement, including
attachments, and its right to review, at any time, Contractor’s insurance coverage, limits,
deductibles, and self-insured retentions to determine if they are acceptable to the City, If
the City determines that such insurance coverage, limits, deductibles, and/or self-insured

_retentions are unacceptable, the City and Contractor shall amend this Agreement to adjust

such insurance coverage, limits, deductibles, and/or self-insured retentions to a level
acceptable to the City, and Contractor shall comply with any such amendment.

Contractor’s Liability Not Limited To Insurance Coverage

Contractor’s, or Subcontractor’s, liability, including, but not limited to, Contractor’s
indemnity obligations under this Agreement, shall not be deemed limited in any way to
the insurance coverage required in this Article.

Additional Insurance

Contractor may obtain additional insurance not required by this Agreement. Contractor
shall bear the cost of any additional insurance not required by this Agreement unless the
reimbursement of such expense is expressly authorized by the City.

Expiration Of Policies

At least thirty calendar days prior to the expiration of each insurance policy required
herein, Contractor shall provide the City an insurance certificate, showing that a new or
extended policy has been obtained which meets the requirements of this Agreement,

ARTICLE XIV
CONFLICT OF INTEREST

Contractor shall make known to its board members, employees, and agents be aware of
and are subject to all federal, state, and local conflict of interest laws, regulations, and
policies applicable to public contracts and procurement practices, including but not
limited to California Government Code sections 1090, et. seq., and 81000, et. seq., and
the City of San Diego Ethics Ordinance, codified in the San Diego Municipal Code at
sections 27.3501 to 27.3595.

If, in performing the professional services set forth in this Agreement, Contractor makes,
or patticipates in, a “governmental decision” as described in Title 2, Section 18701(a)(2)
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14.3

14.4

14.5

14.6

of the California Code of Regulations, or performs the same or substantially all the same
duties for the City that would otherwise be performed by a City employee holding a
position specified in the department’s conflict of interest code, Contractor shall be subject
to a conflict of interest code requiring the completion of one or more statements of
economic interests disclosing the Contractor’s relevant financial interests.

If the City requires Contractor {o file a Statement of Economic Interests as a result of the
professional services performed, Contractor shall be considered a “City Official” subject
to the provisions of the City of San Diego Ethics Ordinance, including the prohibition
against lobbying the City for one year following the termination of this Agreement.

Statements of economic interests shall be made on Fair Political Practices Commission
Form 700 and filed with the City Clerk. Contractor shall file a Form 700 (Assuming
Office Statement) within thirty calendar days of the City’s determination that Contractor
is subject to a conflict of interest code. Contractor shall also file a Form 700 (Annual
Statement) on or before April 1, disclosing any financial interests held during the
previous calendar year for which Contractor was subject to a conflict of interest code.

Contractor shall establish and make known to its board members, employees, and agents
appropriate safeguards to prohibit employees from using their positions for a purpose that
is, or that gives the appearance of being, motivated by the desire for private gain for
themselves or others, particularly those with whom they have family, business, or other
relationships,

If Contractor violates any conflict of interest law, the violation shall be grounds for
immediate termination of this Agreement. Further, the violation subjects Contractor to
liability to the City for attorneys’ fees and all damages sustained as a result of the
violation. It is hereby understood and agreed that the parties to this Agreement have read
and are aware of the provisions of sections 1090 ef seq. 87100 ef seq. of the California
Government Code relating to conflicts of interest for public officers and employees, as
well as the conflict of interest codes of the City. All parties hereto agree that they are
unaware of any financial or economic interest of any public officer or employee of the
City relating to this Agreement. It is further understood and agreed that if such a financial
interest does exist at the inception of this Agreement, the City shall immediately
terminate this Agreement by giving written notice thereof. Contractor agrees to abide by
section 87100 et. seq. of the California Government Code during the term of this
Agreement. The City may determine that Contractor is subject to a conflict of interest
code and is required to complete one or more statements of economic interest disclosing
relevant financial interests. Upon the City’s request, Contractor shall submit the
necessary documentation.

Contractor’s personnel, employed in performing the obligations and duties under this
Agreement, shall not accept gratuities, or any other favors, from any subcontractor or
potential subcontractor. Contractor shall not recommend or specity any product, supplier,
or contractor with whom Contractor has a direct or indirect financial or organizational
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14.7

16.1

interest or relationship that would violate conflict of interest laws, regulations, or
policies.

If Contractor violates any conflict of interest law, or any of the provisions of this Article
X1V, the violation shall be grounds for immediate termination of this Agreement, and/or
the imposition of other remedies set forth in Exhibit F. Further, any such violation shall
subject Contractor to liability to the City for attorney’s fees and all damages sustained as
a result of the violation.

ARTICLE XV
NOTICE

Unless otherwise provided in this Agreement, in all cases where written notice is required
under this Agreement, service shall be deemed sufficient if said notice is personally
delivered or deposited in the United States mail, with first class postage paid, attention to
the Parks & Recreation Department. Proper notice is effective on the date of personal
delivery or five (5) days after the deposit in a United States postal mailbox unless
provided otherwise in the Agreement.

Notice to the City shall be addressed:

City of San Diego

Park & Recreation Department

ATTN: M.A.D. Assistant Deputy Director
202 C Street, Fifth Floor

San Diego, California 92101

Notice to Contractor shall be addressed:

Bird Rock Community Development Corporation
5666 La Jolla Boulevard, #168
La Jolla, CA 92037

ARTICLE XVI
WAGE REQUIREMENTS

Living Wages

Contractor shall comply with Living Wage Ordinance starting July 1, 2021. This
Agreement is subject to the City’s Living Wage Ordinance (LWQ), codified at San Diego
Municipal Code sections 22.4201 through 22.4245. The LWO requires payment of
minimum hourly wage rates and other benefits unless an exemption applies. San Diego
Municipal Code section 22.4225 requires each Contractor to fill out and file a living
wage cettification with the City Manager within thirty (30} days of Award of the
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Contract. LWO wage and health benefit rates are adjusted annually in accordance with
San Diego Municipal Code section 22.4220(b) to reflect the Consumer Price Index.
Service contracts, financial assistance agreements, and City facilities agreements must
include this upward adjustment of wage rates to covered employees on July 1 of each
year. In addition, Contractor agrees to require all of its subcontractors, sublessees, and
concessionaires subject to the LWO to comply with the LWO and all applicable
regulations and rules.

16.2  Prevailing Wages

Contractor shall ensure that all subcontracts entered into in connection with this
Agreement contain language requiring Subcontractors to at all times comply with all
applicable laws, statutes, ordinances, and regulations of City, county, state, and federal
governments. Subcontractor shall also comply with all notices issued by the City under
the authority of all current or future laws, statutes, ordinances, or regulations.
Contractor’s and Subcontractors’ obligations to comply with all applicable law in
performing this Agreement include, but are not limited to, San Diego Municipal Code
section 22.3019 requiring the Contractor and each Subcontractor to comply with, and
cause its Subcontractors to comply with, California Labor Code sections 1720 through
1861 (State of California prevailing wage faw) for construction work performed or ;
funded pursuant to this Agreement cumulatively exceeding $25,000 and for alteration,
demolition, repair and maintenance work performed or funded pursuant to this !
Agreement cumulatively exceeding $15,000, all as further described in Exhibit E !
attached to this Agreement,

Pursuant to San Diego Municipal Code section 22,3019 (“PWO™), construction work
performed or funded pursuant to this Agreement cumulatively exceeding $25,000 and
alteration, demolition, repair and maintenance work performed or funded pursuant to this
Agreement cumulatively exceeding $15,000 is subject to the State of California

prevailing wage law set forth in California Labor Code sections [720 through 1861
(“Prevailing Wage Law™) and in undertaking any and all such work, the Contractor and
its Subcontractors shall comply with Prevailing Wage Law, including, but not limited to,
the requirements set forth in this Exhibit E. This requirement to comply with Prevailing
Wage Law is in addition to any requirement to pay “living wage” pursuant to San Diego
Municipal Code sections 22.4201through 22,4245 (“LLWQO”) and Section 14.4 of this
Agreement.

16.3 Higher Wage Rate Applies

If both Prevailing Wage Law and the LWO are applicable to particular work, the
Contractor must determine which per diem rate is highest for each classification of work
between the applicable prevailing wage rate and living wage rate, and pay the higher of
the two rates to their employees. The LWO may apply to work that is not subject to
Prevailing Wage Law.

ARTICLE XVII
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MISCELLANEOUS PROVISIONS

17.1 Integrated Agreement

This Agreement including Attachments and/or Exhibits contains all of the agreements of
the parties and all prior negotiations and agreements are merged herein. This Agreement
cannot be amended or modified except by written agreement, and mutually agreed upon

by the City and Contractor.

17.2  Attorneys’ Fees

If either party brings any action or proceeding to enforce, protect or establish any right or
remedy arising out of or based upon this Agreement, including, but not limited to, the
recovery of damages for its breach, the prevailing party in said action or proceeding shall
be entitled to recovery of its costs and reasonable attorneys’ fees,

17.3  Political Activities

Contractor shall not use, and require its subcontractors not to use, any of the funds,
personnel, or materials received in connection with this Agreement, to influence, or
attempt to influence, any governmental decision or election in any manner, whatsoever.,
This prohibition shall apply to any decision of any kind to be made by any electorate,
legislative body, agency, bureau, board, commission, district, or any other instrument of
federal, state, or local government. The term, “influence or attempt to influence,” shall
mean the making, with the intent to influence, any communication to, ot appearance
before, any officer, employee, or appointee of any governmental entity, as well as any
communication made to any electorate, regarding any ballot measure or candidate
election.

17.4 Counterparts

This Agreement may be executed in counterparts, which when taken together shali
constitute a single signed original as though all parties had executed the same page.
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IN WITNESS WHEREOF, this Agreement executed by City of San Diego acting by and
through the Mayor or designee and by Contractor pursuant to ResolutionNo.R-__3 ] 3N Q.

THE CITY OF SAN DIEGO NAME OF CONTRACTOR

Name:_¥&tvid Peva [tz Name:__ BARAARA NUNBAR

Title: D&Pi/{hﬁ e Pelanunig Gf:ﬁ%i?, Title: 2RADC SECRETARY
PT /o

Date: OJD M AU Date: =<//+ r/ 2./

I HEREBY APPROVE the form and legality of the foregoing Agreement this 30 day of
June ,2021.

MARA W. ELLIOTT, City Attorney

By:
Name:

Title:_D_th}, Ci

A

= (4
h1 A;f'lbrmu;

Date: Q!SO!MRI
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LIST OF EXHIBITS:

Scope of Services

Budget Submission Format

Identification of Contractor Representative and City Représentative

Equal Opportunity Contracting Program [EOQOCP] Consultant Requirements

Conflict of Interest and Procurement Policy for Nonprofit Corporations Contracting with
the City of San Diego

(General Contract Terms and Provisions




EXHIBIT A - SCOPE OF SERVICES

L,

The Contractor shall maintain all areas consistent with requirements set forth in
the Engineer’s Report (“Project Description” section). A map showing general
areas of maintenance is provided in the Engineer’s Report as “Exhibit A,
Boundary Map.”

The Contractor, at a minimum, shall provide the following specific maintenance
standards within the boundaries of the District as described in the Engineer’s
Report:

(a) Litter Control (Ongoing)

Remove litter from right-of-way sidewalks, curbs, gutters and landscaped
areas, All trash removed will be disposed of at a City-approved waste site.

(by  Tree Maintenance and Replacement (Ongoing)

All trees located in the public right-of-way in the District shall be
maintained in a manner which promotes healthy tree growth, including,
but not limited to, fertilization, pest control, watering, staking and
trimming, Trees that present an immediate safety hazard or have potential
for private property damage shall be corrected immediately. Dead and
irreparably damaged trees will be replaced in a timely manner with
healthy trees of the same species and of at least 24 inch box size. All tree
trimming above 16 feet and tree replacement shall be conducted by a
certified arborist and pest applications shall be conducted by certified
professional applicators.

(c) Other Landscape Maintenance and Repair (Ongoing)

All plant material in the public right-of-way shall be maintained in
optimum condition and landscaped areas shall be kept weed free. Street
gutters shall be kept free of dirt, sand and debris, and sidewalks may be
cleaned as necessary. The landscape irrigation system shall be properly
maintained to ensure optimum tree health and plant growth. Trash
receptacles and street benches shall be repaired or replaced as needed.

(d)  Graffitt Control (Five (5) days per week: Monday through Friday,
excluding City holidays)
All graffiti shall be removed from the public right-of-way within twenty-
four (24) hours of being reported. All graffiti observed on private
property shall be reported for repair within twenty-four (24) hours to the
Contractor, the City, Neighborhood Services, Planning and Development
Business Center, or Neighborhood Code Compliance Department /
Graffiti Control Program (619-525-8522),

(e) Sidewalk Safety Hazards (Ongoing)
All sidewalk safety hazards which are observed in the course of providing
enhanced maintenance services, as described in this Agreement shall be




M

(g)

barricaded immediately and then, immediately following barricading,
reported for repair to the City’s General Services Department: Street
Division. For purposes of this Agreement, “safety hazard” includes, but is
not limited to, the following conditions: cracked, raised, uneven, damaged,
or unsafe sidewalks or curbs; damaged meter boxes; and damaged or
unsafe street vaults and grates.

If an unsafe sidewalk condition exists and is reported to the City’s Street
Division (at 619-527-7500 OR go to www.sandiego.gov and select
Request a Street Repair — either means of reporting provides a “standard
notification number” confirming that the report was made and received),
the City will take action to temporarily mitigate the potential hazard and
notify abutting property owners of their responsibility to permanently
repair/replace the sidewalk. The Contractor shall have no obligation to
repair or otherwise protect against such conditions, and shall have no
liability to the City or any third party for claims or loss related to such
conditions, except to the extent the condition is directly caused by the
negligence or willful misconduct of the Contractor, its employces or
agents or if the “observed” condition is not immediately barricaded and
reported as required in this provision.

Lighting Service {Ongoing)

Street light lamps observed to be out or street light poles which have been
damaged shall be immediately reported for repair to the City, Public
Works Business Center, General Services Department / Street Division /
Electrical Section, General Information and Service Requests, Street Light
and Traffic Signal Maintenance (619-527-8056).

Miscellaneous (Ongoing)

Provide for services that the City and the Contractor find reasonable and
necessary from time to time to accomplish the intent of this Agreement in
accordance with the Engineer’s Report with respect to any Improvement
including: security services, promotion of public events, the installation,
construction, or acquisition of facilities such as, benches, booths, kiosks,
display cases, pedestrian shelters and signs, trash receptacles, decorations
and banners.



EXHIBIT B - Budget Submission Format SAMPLE

CITY OF SAN DIEGO BUBGET SUBMISSION FORMAT
The following tabular format should be used by the Contractor In presenting the annval hudget a8 reqaired
by the Agreement, This table provides expendire, revenue, md fnxl balance infermation in one concise
Format using City accoanting mmbers.

Samples of aceounting numbers are provided below; ndditional numbers 1o classify expendliues and
revenues may be farnished to ihe Contractor upon request, The City will provide tho Comtractor with Prior
Fiseal Year secounting inforzation onas the Clty ComptroBer has closed (hat Fiscal year's (inanedal

ooks.
EXAMPLE

Park & Recreatlon Dept / Open Space Division
Maintenance Assessment Districts

Worksheef for FY 20
NAME OF MAD
SAF Fund / Cost Cantar
SAP ] )l PROPOSED
Pragrora Elecmcent/Descriplion BUDGET

Iy

Supplics
SLI00 |{|Clneo Supplies (Bquip & Supplies)
S1011 | #|Postage’ Mailing

511026 |:i]Soit & Conditioncr

s1102y 1 Garden Nursery Containers
511028 | | Garden Nursery Stock

511029 |3|Trash Containers

511041 |2|Dry Goods/Wenring Apparel {seasonal decorations}
511069 | 2fUnolns Mot & Snpp (Computers, Software)

[ Total Supplies

Services

$12048 Insurance
512059A | 3 Mise. Prol./Tech. Sves. (BRCDC Adoin. Overhead) (Manager)
5120598 |3 Miso Conl Serv (Poslal Mailbox + Storage Services)
5120598 || Mise Cont Sery (Security Sryes))
512055C | 3| Accounting Svos, (Business Consulting Accounting & Tax Prep)
5120595 || Dookkeeping Sves. (Caran Hardy Bookkeeping)
$12059D || Miso. Prof./Tech. 8ves. - BRCDC fer Quickbooks
512059E || Misc. Pref./l'ech, Svos. (Arborist)

Mige. Prof./Tech Sves. (Mise Contrnetunl Services, Guerd Rnil Repaic/Replacemont, othors)
Reimbursement Agreement (Cash Advance)

Plotocopy Services ]
Landscaping Services $ $50,000,00
%[$pecial Districts Administration 3 $3,300,00 |
olnl Services H $113,500,00

312066 |3
512077 |}
512134
566024

ETET

512177 [ Transfor Qut - Capltal Improvements Program |

Total CIP 'ransfer Out

+|Storm Drain Charga E
i| Electrie Services N
;| Water Sere-Iuel Hydr Rent ]
Sewer Sorvies Charge (Storm drain) B
| Total Utllitics

Teansler from Other (Gengrnl Benofit Qlfscl = 15.5%)
Trms[grs_[mnl Gilter (200118 - Gag Tax Fund)
[ETA R e e

SIMAD Bogluning Operativg Fund Balance (Carry-Forward from Prior Year)
;:‘} Unrealized Loss/Gain
Total Revenve
5| Folal Expenditres
=MAD Closing Operating Fund Balance

$153,977.58 |
3114,950.00
- 563,027,388

1 LEIChange 1n ¥und Balence (Decrcase) | |

Target Fund Balance
0% of Operating Expenditures (Min) $11,495.00
ix Mouths of QOpernting Expenditures (Max) g $57,475.00

Agraement Exilbit B - Annust Budged Subsmiltal SAMPLE ’ Updeted 512016, 355 PM
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EXHIBIT C
IDENTIFICATION OF CONTRACTOR REPRESENTATIVE
AND CITY REPRESENTATIVE

Pursuant to Article VII:

The Contractor Representative shall be:

Barbara Dunbar, BRCDC Treasurer

Contact Phone Number: (858) 456-2280

The City Representative shall be:

Assistant Deputy Director, Maintenance Assessment Districts,
Parks & Recreation Department

Contact Phone Number: (619} 685-1307




EXHIBIT D
EQUAL OPPORTUNITY CONTRACTING PROGRAM [EOCP]
CONSULTANT REQUIREMENTS

CONTENTS:

City's Equal Opportunity Commitment

Equal Opportunity Agreement

Consultant Work Force

Equal Employment Opportunity Plan

Listing of Sub-consultants ;
Sub consultant Participation Level
Definitions :
Certification

Contract Activity Reports

—TOMMUOwm»

A. The City of San Diego is strongly committed to equal opportunity in solicitation of
professional service consultants. The City encourages prime consultants to share
this commitment. Prime consultants are encouraged to take positive steps to
diversify and expand their Sub-consultant solicitation base and to offer consulting
opportunities to all eligible Sub-consultants.

Consultant shall comply with requirements of San Diego Ordinance No. 18173,
Section 27.2701 through 22.2708, Equal Employment Opportunity Outreach
Program [see Attachment 1].

B. All proposers shall sigh, submit with proposal package, and agree to be bound by
the Equal Opportunity Agreement [see Attachment 2].

C. Consultant Work Force

1. Prior to award of contract, successful proposer must submit to the City’'s EOCP
office a Work Force Report [see Attachment 3] or an Equal Employment
Opportunity [EEO] Plan.

2. If under representations are noted in the Work Force Report when compared to
County Labor Force Availability data, Consultant will be requested by EOCP
staff to submit an Equal Employment Opportunity Plan.

D. An acceptable Equal Employment Opportunity Plan must include at least the
following assurances that:

1. The Consultant will maintain a working environment free of discrimination,
harassment, intimidation and coercion at all sites and in all facilities at which the
contractor's employees are assigned to work;

2. A responsible official is designated to monitor all employment related activity to
ensure the company EEO Policy is being carried out and to submit reports
relating to EEO provisions;

3. The Consultant disseminates and reviews its EEO Policy with all employees at
least once a year, posts the policy statement and EEO posters on all company




10,

11.

12.

13.

14.

15,

16.

bulletin boards and job sites, and documents every dissemination, review and
posting with a written record to identify the time, place, employees present,
subject matter, and disposition of meetings;

The Consultant reviews, at least annually, all supervisors’ adherence to and
performance under the EEO Policy and maintains written documentation of
these reviews;

The Consultant discusses its EEO Policy Statement with Sub-consultants with
whom it anticipates doing business, includes the EEO Policy Statement in its
subcontracts, and provides such documentation to the City upon request;

The Consultant documents and maintains a record of all bid solicitations and
outreach efforts to and from Sub-consultants, consultants and other businesses;

The Consultant disseminates its EEO Policy externally through various media,
including the media of people of color and women, in advertisements to recruit,
maintains files documenting these efforts, and provides copies of these
advertisements to the City upon request;

The Consultant disseminates its EEO Policy fo union and community
organizations;

The Consultant provides immediate written notification to the City when any
union referral process has impeded the Consultant’s efforts to maintain its EEQ
Policy;

The Consultant maintains a current list of recruitment sources, including those
outreaching to people of color and women, and provides written notification of
employment opportunities to these recruitment sources with a record of the
organizations’ responses;

The Consultant maintains a current file of names, addresses and phone
numbers of each walk-in applicant, including people of color and women, and
referrals from unions, recruitment sources, or community organizations with a
description of the employment action taken;

The Consultant encourages all present employees, including people of color and
women employees, to recruit others;

The Consultant maintains all employment selection process information with
records of all tests and other selection criteria;

The Consultant develops and maintains documentation for on-the-job training
opportunities and/or participates in training programs for all of its employees,
including people of color and women, and establishes apprenticeship, trainee,
and upgrade programs relevant to the Consultant’'s employment needs;

The Consultant conducts, at least annually, an inventory and evaluation of all
employees for promotional opportunities and encourages all employees to seek
and prepare appropriately for such opportunities;

The Consultant ensures the company’s working environment and activities are
non-segregated except for providing separate or single-user toilets and ;
necessary changing facilities to assure privacy between the sexes;




17.

18.

The Consultant establishes and documents policies and procedures to ensure
job classifications, work assignments, promotional tests, recruitment and other
personnel practices do not have a discriminatory effect; and

The Consultant is encouraged to participate in voluntary associations which
assist in fulfilling one or more of its non-discrimination obligations, The efforts of
a consultant association, consultant/community professional association,
foundation or other similar group of which the Consultant is a member will be
considered as being part of fulfilling these obligations, provided the Consultant
actively participates.

E. Listing of Sub-consultants

1.

Proposer shall submit a Sub-consultants List [see Attachment 4] indicating
Scope of Services, percentage of contract, doliar amount of contract,
certification status, and where certified.

Sub-consuitants and vendors must be named on the Sub-consultants List if they
receive more than $10,000 or more than one-half of one percent [.5%],
whichever amount is less.

Proposer shall also submit Sub-consultant commitment letters on Sub-
consultant letterhead, no more than one page each, from all proposed Sub-
consultants to acknowledge their commitment to the team, Scope of Services,
and percent of participation in the project.

F. Sub-consultant Participation Level

1.

Projects valued at $25,000 or more have a voluntary Sub-consultant
participation level goal of 15%. Goals are achieved by contracting with any
combination of Minority Business Enterprise [MBE], Women Business
Enterprise WBE], Disadvantaged Business Enterprise [DBE], Disabled Veteran
Business Enterprise [DVBE], or Other Business Enterprise [OBE] level.

Attainment of the 15% Sub-consultant participation level goal is strongly
encouraged but strictly voluntary.

If the subcontractor participation level goal of 15% is not achieved, proposer is
required to complete an Oufreach and Teaming Survey [see Attachment 5] and
submit it to:

City of San Diego Equal Opportunity Contracting Program [EOCP]
1010 Second Avenue, Fifth Floor
San Diego, CA 92101
Phone (619) 533-4464 Fax (619) 533-4474

The Outreach and Teaming Survey is due to EOCP five working days from date
of notification of selection and must be received prior to award of contract.
Survey information will be used by EOCP staff to assist consultants with
achieving Sub-consultant participation level goals on future City contracts.

G. Definitions




Certified “Minority Business Enterprise” [MBE] means a business which is at
least fifty-one percent [51%] owned by African Americans, American Indians,
Asians, Filipinos, and/or Latinos and whose management and daily operation is
controlled by one or more members of the identified ethnic groups. In the case
of a publicly-owned business, at least fifty-one percent [51%] of the stock must
be owned by, and the business operated by, one or more members of the
identified ethnic groups.

Cettified “Women Business Enterprise” [WBE] means a business which is at
least fifty-one percent [51%] owned by one or more women and whose
management and daily operation is controlled by the qualifying party(ies). In the
case of a publicly-owned business, at least fifty-one percent [51%] of the stock
must be owned by, and the business operated by, ane or more women.

Certified “Disadvantaged Business Enterprise” [DBE] means a business
which is at least fifty-one percent [51%] owned and operated by one or more
socially and economically disadvantaged individuals and whose management
and daily operation is controlled by the qualifying party(ies). In the case of a
publicly-owned business, at least fifty-one percent [51%] of the stock must be
owned by, and the business operated by, socially and economically
disadvantaged individuals.

Certified “Disabled Veteran Business Enterprise” [DVBE] means a business
which is at least fifty-one percent [51%] owned by one or more veterans with a
service related disability and whose management and daily operation is
controlled by the qualifying party(ies).

“Other Business Enterprise” [OBE] means any business which does not
otherwise qualify as Minority, WWoman, Disadvantaged or Disabled Veteran
Business Enterprise.

H. Certification

1.

The City of San Diego is a signatory to a Memorandum of Understanding
[MQU] with the California Department of Transportation [CALTRANS], and
therefore has adopted a policy regarding certification of
MBE/WBE/DBE/DVBE firms. As a result of the MOU, an MBE, WBE or DBE
is certified as such by any of the following methods:

a. Current certification by the City of San Diego as MBE, WBE, or DBE;

b. Current certification by the State of California Department of
Transportation [CALTRANS] as MBE, WBE or DBE;

c. Current interim certification as MBE, WBE or DBE by any member agency
of the San Diego Joint Agency Contracting Opportunities Task Force
[JACO: County of San Diego, San Diego Unified Port District, San Diego
County Water Authority, San Diego City Schools, San Diego Association
of Governments, Metropolitan Transit Development Board, or the City of
San Diego]; or

d. Current MBE, WBE or DBE certification from any participating agency in
the statewide certified pool of firms known as CALCERT.




2. DVBE certification is received from the State of California’s Department of
General Services, Office of Small and Minority Business, (916) 322-5060.

To permit monitoring of compliance, successful proposer shall submit to EOCP
Contract Activity Reports [see Attachment 6] reflecting work performed by Sub-
consultants.

10




LIST OF ATTACHMENTS TO EXHIBIT D:
San Diego Municipal Ordinance No. 18173, Section 22,701 through 22,2708
Equal Opportunity Agreement
Work Force Report
Sub-consultants List
Outreach and Teaming Survey
Contract Activity Report

Consultant Certification for a Drug-Free Workplace
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ATTACHMENT D-1;
Municipal Code
DIVISION 27
EQUAL EMPLOYMENT OPPORTUNITY
OUTREACH PROGRAM

§ 22.2701 Purpose and Intent

The overall objective of the City's Equal Emg[oym_ent Oppartunity ("EEO") Program is to ensure that contractors
doing business with or receiving funds from the City will not engage in unlawful discriminatory employment lpractices
prohibited by State or Federal law. Such employment pracfices include, but are not limited to, the following:
employment, Promctlon or upgrading, demotion or ftransfer, recryitment or recruitment advertising, layoff or
termination, rate of pay or other forms of compensation, and selection for training, including apprenticeship.

§ 22,2702 Definitions
Unless stated otherwise, the following definitions apply to this Division:

"City" means The City of San Diege and those agencies, boards, commissions and corpeorations authorized to
act on behalf of, or as an agent for, the City of San Diego.

"Contract" means an agreement to provide labor, materials, supplies or services in the performance of a
contract, franchise, concession or lease granted, let or awarded by or on behalf of the City.

. "Contractor" means any person, firm, partnership, corporation, or combination theraof, who is selected to enter
into, or actually enters intc a contract with department heads and officers empowered by law to enter inie contracts
on behalf of the City for public works or |mf~rovements to be performed, or for a franchise, concessicn or leass of
property, or for gtoods, services or supplies to be purchasad, at the expense of the City or to be paid out of moneys
deposited in the treasury or out of frust moneys under the controt of, or collected by, the City.

"Equal Employment Opcportunjt Plan" means a document prapared by a contractor in accordance with a form
and fermat supplied by the City which describas the contractor's plan of action.

"Gender" means the character of being male or female.

"Program Manager" means the Program Manager for the City's Equal Cpportunity Contracting Program or his or
her designee.

"Wark Force Analysis" means a comparison of a contractor's Work Force Report with applicable County Labor
Force Availabillty data.

"Work Force Report" means a report, in a format sup?lied by the City but compiled by the contractor, of the
contractor's total work force which indicates the number of males and females in each identified ethnic group by
occupational category.

§ 22.2703 Scope
Except as provided in Section 22.2704, this Division applies to all contractors except:

(a) Contractors and subcontractors who do less than & total of $10,000 worth of business with the City during
the preceding twelve (12) months or who have less than a total of fifteen (15) employees, except that contractors
exempted by this Subsection shall be subject to audits pursuant to Section 22.2707 to determine if unlawful
discriminatory employment practices are occurring.

(b) Confracts to which any city {other than The Cit?r of San Diego) gount%[ district or ather political subdivision,
or any jaint powers authority created under authority of [aw, or other public enfify, or any other group or combination
of the feregoing acting as a unit, is a party.

{c) Nonprofit charitable, educational, or religious associations or corporations, as evidenced by records on file
mith the City to be compiled for purposes of this Division in accordance with procedures established by the City
anager.

{d} Emergenc¥ contracts, if a written partial or full waiver is granted by the City Manager except that confractors
exempted by this Subsection shall be subject to audits pursuant to"Section '22.2707 to determing if unlawful
discriminatory emplog)mgant practices are occurring. The City Manhager may grant a partial or full waiver from the
requirements of this Division for an emerg]encg/ contract only 1o the limited extent necessary in order to expedite the
award of such contract, For purposes of this Section, the term "emergency” has the same meaning as in San Diego
City Charter, Section 94.

§ 22.2704 Mandatory Nondiscrimination Contract Clause

Notwithstanding the provisions of Section 22.2703, every contract shall contain a nondiscrimination clause which
shall read as follows:

Gontractor shall not discriminate against any employee or applicant for employment on any basis prohibited by
law. Contractor shall provide equal opportunity in all employment practices. Prime contractors shall ensure that their
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subcontractors comply with this Program. Nothing in this Section shall be interpreted to hold a prime contractor liable
for any discriminatory practice of its subconfraciors.

§ 22.2705 Duty to Submit Reports

{a) If a contract is competitively solicited, after the lowest responsible bidder has been determined and prior to
the exacution of the contract, the apparent low bidder shall submit to the Equal Opportunitg Contracting Program a
Work Force Report, on a City form, or an Equal Employment Opportunity Plan approved by the Program Manager.

If a contract is not comrFetitiveI solicited, the contractor shall submit to the Equal Opportunity Contracting
Program a Work Force Report or an Equal Employment Opportunity Plan approved by the Program Manager prior to
tendering the signed contract documents to the City for signature.,

(b) Staff will conduct a work forge analysis on all Work Force Report submittals to determine whether or not an
Equal mflo ment Opportunity Plan is required. If an Equal Employment Opportunity Plan is required, the contractor
will submit a Plan for approval by the Program Manager.

(e} Any Equal Employment Opportunity Plan approved by the City shall not include fgruc}tas, goals or timetables
for increasing women and minority employment and will not require terminating or laying off existing employees,

(trjt) If the apparent low bidder or contractor does not submit either a Work Force Report or Equal Employment
Opporiunity Plan as required by this Section, for purposes of awarding the contract only, the City Manager will ensure
an administrative hearing is conducted by an independent hearing officer to determine if the contract should be
awarded in accordance with City, State, and Federal law,

§ 22,2706 Duty to Comply with Equal Employment Opportunity Plan

A contracter for whom an Equal Employment Opportunity Plan has been approved by the City shall use best
efforts to comply with that Equal Employment Opportunity Plan.

§ 22.2707 Reviews
(a) The Program Manager shall conduct pericdic reviews of contractors to ensure that unlawful discrimination is
not being practiced and Equal Employment Opportunity Plans are implemented.

portunity and/or practices unlawful discrimination and corrective action has not occurred by the confractor
al er S.ll.lffICIEnf notice, the City Manager may recommend termination of the contract and debarment to the City
ouncil,

%3) If the CitI Manager determines, after review, that the contractor has not implemented their Equal Employment
an an
a
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ATTACHMENT D-2

EQUAL OPPORTUNITY AGREEMENT

NON-DISCRIMINATION CLAUSE: Contractor shall not discriminate against any employee
aor applicant for employment on any basis prohibited by law. Contractor shall provide
equal opportunity in all employment practices. Contractor shall ensure that its
subcontractors comply with the City of San Diego’s Equal Employment Opportunity
Program.

EQUAL EMPLOYMENT OPPORTUNITY (EEOQ): Contractor has received, read, understands
and agrees to be bound by the City of San Diego Municipal Code, Chapter |l, Article 2,
Division 27 {Equal Employment Opportunity Program) provided with the proposal
package.

Contractor has submitted either a Work Force Report or an Equal Employment
Opportunity Plan as required by Section 22.2705 of the City of San Diego Municipal
Code.

City and Contractor agree that compliance with EEQO provisions will be implemented,
monitored, and reviewed by the City’s Equal Opportunity Contracting Program (EOCP)
staff. '

EquaL OPPORTUNITY CONTRACTING: Contractor has received, read, understands and
agrees to be bound by the Equal Opportunity Contracting Program requirements
described in the proposal package.

If requested, Contractor shall submit the Outreach and Teaming Survey. Contractor
agrees to provide updated reports as requested by the City.

Contractor agrees to insert equal opportunity compliance language in all subcontracts
for any work covered by this Agreement so that such provisions will be binding upon
each subcontractor.

Project Name: Bid No..
Company Name:. Date:

Authorized Signature Print Authorized Signature Name
(Revised 2/98)
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ATTACHMENT D-7

CONSULTANT CERTIFICATION FOR A DRUG-FREE WORKPLACE

PROJECT TITLE:

| hereby certify that | am familiar with the requirement of San Diego City Council Policy
No. 100-17 regarding Drug-Free Workplace as outlined in the request for proposals,
and that:

Name under which business is conducted

has in place a drug-free workplace program that complies with said policy. | further
certify that each subcontract agreement for this project contains language which
indicates the Sub-consultants agreement to abide by the provisions of Section 4.9.1
subdivisions A through C of the policy as outlined.

Signed
Printed Name

Title

Date
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EXHIBIT E

CONFLICT OF INTEREST AND PROCUREMENT POLICY
FOR NONPROFIT CORPORATIONS CONTRACTING
WITH THE CITY OF SAN DIEGO

Purpose
It is important for the City and its citizens to have confidence in the integrity of nonprofit

corporations which contract with the City to provide services and administer programs, and
which receive funding from or through the City. Officers, directors, members, committee
members, staff and volunteers of these nonprofit organizations shall avoid taking actions that
give the appearance of being motivated by private gain. The appearance of a conflict of interest
is created by the selection, recommendation, or specification of a product, supplier or
subcontractor with whom the representative of the nonprofit has a direct or indirect financial,
organizational or family interest or relationship. It is the intent of the City to incorporate this
policy governing contlicts of interest and procurement of goods and services into the City’s
contracts with such associations, and to require compliance with this policy as a contract
obligation.

This policy is not intended to supersede, negate or otherwise invalidate any statute, ordinance or
policy, but is intended to supplement existing authorities governing these subjects. Associations
receiving Community Development Block Grant (CDBG) funds, or other funds from the
Department of Housing and Urban Development, are subject to federal authorities governing the
receipt of those funds,

Contracts or Transactions Involving CDBG Funds

In the case of contracts or transactions involving CDBG funds, no employee, agent, officer or
consultant to the organization who is involved in the decision making process or who has access
to inside information may obtain a financial benefit from the contract or transaction, unless
approval is obtained in writing from the Department of Housing and Urban Development,

Economic Disclosure

Upon request by the City, a director or voting member of a nonprofit corporation contracting
with the City shall disclose information to the City about his or her financial interests and
business affiliations which may be affected by decisions of the corporation related to the
corporation’s contract with the City.

Board Roster

All nonprofit corporations contracting with the City shall provide, within 30 days of execution of
an agreement, a list of the names of all board members and their business affiliations, In the
event that the board membership changes, the corporation shall provide the City with an updated
list.
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Procedures for Procurement of Goods and Services

All procurement of goods and services by non-profit associations contracting with the City for
administration of a Maintenance Assessment District shall comply with the requirements set
forth in Section 65.0214 of the San Diego Municipal Code.

Remedies

A violation of any proviston of this policy shall be grounds for termination of the corporation’s
contract with the City. A contract or transaction entered into in violation of the conflict of
interest and procurement provisions of this policy shall be void and unenforceable, and shall not
entitle the corporation or the contractor to any reimbursement or payment for goods or services
provided pursuant to the void contract.

24




EXHIBIT F

THE CITY OF SAN DIEGO
GENERAL CONTRACT TERMS AND PROVISIONS

APPLICABLE TO GOODS, SERVICES, AND CONSULTANT CONTRACTS

General Contract Terms and Provisions
Revised: January 16, 2020
OCA Document No. 1685454 2
Page 1 0f21




ARTICLE I
SCOPE AND TERM OF CONTRACT

1.1  Scope of Contract. The scope of contract between the City and a provider of goods
and/or services (Contractor) is described in the Contract Documents. The Contract Documents
are comprised of the Request for Proposal, Invitation to Bid, or other solicitation document
(Solicitation); the successful bid or proposal; the letter awarding the contract to Contractor; the
City’s written acceptance of exceptions or clarifications to the Solicitation, if any; and these
General Contract T'erms and Provisions.

1.2 Effective Date. A contract between the City and Contractor (Contract) is effective on the
last date that the contract is signed by the parties and approved by the City Attorney in
accordance with Charter section 40, Unless otherwise terminated, this Contract is effective until
it is completed or as otherwise agreed upon in writing by the parties, whichever is the earliest. A
Contract term cannot exceed five (5) years unless approved by the City Council by ordinance.

1.3 Contract Extension. The City may, in its sole discretion, unilaterally exercise an option
to extend the Contract as described in the Contract Documents. In addition, the City may, in its
sole discretion, unilaterally extend the Contract on a month-to-month basis following contract
expiration if authorized under Charter section 99 and the Contract Documents. Contractor shall
not increase its pricing in excess of the percentage increase described in the Contract.

ARTICLE II
CONTRACT ADMINISTRATOR

2.1  Contract Administrator. The Purchasing Agent or designee is the Contract
Administrator for purposes of this Contract, and has the responsibilities described in this
Contract, in the San Diego Charter, and in Chapter 2, Article 2, Divisions 5, 30, and 32.

2.1.1 Contractor Performance Evaluations. The Contract Administrator will evaluate
Contractor’s performance as often as the Contract Administrator deems necessary throughout the
term of the contract. This evaluation will be based on criteria including the quality of goods or
services, the timeliness of performance, and adherence to applicable laws, including prevailing
wage and living wage. City will provide Contractors who receive an unsatisfaciory rating with a
copy of the evaluation and an opportunity to respond. City may consider final evaluations,
including Contractor’s response, in evaluating future proposals and bids for contract award.

2.2 Notices. Unless otherwise specified, in all cases where written notice is required under
this Contract, service shall be deemed sufficient if the notice is personally delivered or deposited
in the United States mail, with first class postage paid, attention to the Purchasing Agent. Proper
notice is effective on the date of personal delivery or five (5) days after deposit in a United States
postal mailbox unless provided otherwise in the Contract. Notices to the City shall be sent to:

General Contract Terms and Provisions
Revised: January 16, 2020

OCA Document No, 1685454 2
Page 2 0f 21

3




Purchasing Agent

City of San Diego, Purchasing and Contracting Division
1200 3w Avenue, Suite 200

San Diego, CA 92101-4195

ARTICLE IIT
COMPENSATION

3.1  Manner of Payment. Contractor will be paid monthly, in arrears, for goods and/or
services provided in accordance with the terms and provisions specified in the Contract.

3.2 Invoices.

3.2.1 Invoice Detail. Coniractor’s invoice must be on Contractor’s stationary with
Contractor’s name, address, and remittance address if different. Contractor’s invoice must have a
date, an invoice number, a purchase order number, a description of the goods or services
provided, and an amount due.

3.2.2 Service Contracts. Contractor must submit invoices for services to City by the
10™ of the month following the month in which Contractor provided services. Invoices must
include the address of the location where services were performed and the dates in which
services were provided.

3.2.3 Goods Contracts. Contractor must submit invoices for goods to City within
seven days of the shipment. Invoices must describe the goods provided.

3.2.4 Parts Contracts. Contractor must submit invoices for parts to City within seven
calendar (7) days of the date the parts are shipped. Invoices must include the manufacturer of the
part, manufacturer’s published list price, percentage discount applied in accordance with Pricing
Page(s), the net price to City, and an item description, quantity, and extension.

3.2.5 Extraordinary Work. City will not pay Contractor for extraordinary work unless
Contractor receives prior written authorization from the Contract Administrator. Failure to do so
will result in payment being withheld for services, If approved, Contractor will include an
invoice that describes the work performed and the location where the work was performed, and a
copy of the Contract Administrator’s written authorization.

3.2.6 Reporting Requirements, Contractor must submit the following reports using
the City’s web-based contract compliance portal. Incomplete and/or delinquent reports may
cause payment delays, non-payment of invoice, or both. For questions, please view the City’s
online tutorials on how to utilize the City’s web-based contract compliance portal.

3.2.6.1 Monthly Employment Utilization Reports. Contractor and Contractor’s
subcontractors and suppliers must submit Monthly Employment Utilization Reports by the fifth
(5™) day of the subsequent month,

General Contract Terms and Provisions
Revised: Janvary 16, 2020
OCA Document No. 1685454 2
Page 3 0f21




3.2.6.2 Monthly Invoicing and Payments. Contractor and Contractor’s
subcontractors and suppliers must submit Monthly Invoicing and Payment Reports by the fifth
(5™ day of the subsequent month,

3.3 Annual Appropriation of Funds. Contractor acknowledges that the Contract term may
extend over multiple City fiscal years, and that work and compensation under this Contract is
contingent on the City Council appropriating funding for and authorizing such work and
compensation for those fiscal years. This Contract may be terminated at the end of the fiscal year
for which sufficient funding is not appropriated and authorized. City is not obligated to pay
Contractor for any amounts not duly appropriated and authorized by City Council.

3.4  Price Adjustments, Based on Contractor’s written request and justification, the City may
approve an increase in unit prices on Contractor’s pricing pages consistent with the amount
requested in the justification in an amount not to exceed the increase in the Consumer Price
Index, San Diego Area, for All Urban Customers (CPI-U) as published by the Bureau of Labor
Statistics, or 5.0%, whichever is less, during the preceding one year term. If the CPI-U is a
negative number, then the unit prices shall not be adjusted for that option year (the unit prices
will not be decreased). A negative CPI-U shall be counted against any subsequent increases in
the CPI-U when calculating the unit prices for later option years. Contractor must provide such
written request and justification no less than sixty days before the date in which City may
exetcise the option to renew the contract, or sixty days before the anniversary date of the
Contract. Justification in support of the written request must include a description of the basis for
the adjustment, the proposed effective date and reasons for said date, and the amount of the
adjustment requested with documentation to support the requested change (e.g. CPI-U or 5.0%,
whichever is less). City’s approval of this request must be in writing.

ARTICLE IV
SUSPENSION AND TERMINATION

41  City’s Right to Suspend for Convenience. City may suspend all or any portion of
Contractor’s performance under this Contract at its sole option and for its convenience for a
reasonable period of time not to exceed six (6) months. City must first give ten (10) days’ written
notice to Contractor of such suspension. City will pay to Contractor a sum equivalent to the
reasonable value of the goods and/or services satisfactorily provided up to the date of
suspension, City may rescind the suspension prior to or at six (6) months by providing
Contractor with written notice of the rescission, at which time Contractor would be required to
resume performance in compliance with the terms and provisions of this Contract. Contractor
will be entitled to an extension of time to complete performance under the Contract equal to the
length of the suspension unless otherwise agreed to in writing by the Parties,

4.2  City’s Right to Terminate for Convenience. City may, at its sole option and for its
convenience, terminate all or any portion of this Contract by giving thirty (30) days’ written
notice of such termination to Contractor. The termination of the Contract shall be effective upon
receipt of the notice by Contractor. After termination of all or any portion of the Contract,
Contractor shall: (1) immediately discontinue all affected performance (unless the notice directs
otherwise); and (2) complete any and all additional work necessary for the orderly filing of
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documents and closing of Coniractor's affected performance under the Contract. After filing of
documents and completion of performance, Contractor shall deliver to City all data, drawings,
specifications, reports, estimates, summaries, and such other information and materials created or
received by Contractor in performing this Contract, whether completed or in process. By
accepting payment for completion, filing, and delivering documents as called for in this section,
Contractor discharges City of all of City’s payment obligations and liabilities under this Contract
with regard to the affected performance.

4.3  City’s Right to Terminate for Default. Contractor’s failure to satisfactorily perform any
obligation required by this Contract constitutes a default. Examples of default include a
determination by City that Contractor has: (1) failed to deliver goods and/or perform the services
of the required quality or within the time specified; (2) failed to perform any of the obligations of
this Contract; and (3) failed to make sufficient progress in performance which may jeopardize
full performance.

4.3.1 If Contractor fails to satisfactorily cure a default within ten (10} calendar days of
receiving written notice from City specifying the nature of the default, City may immediately
cancel and/or terminate this Contract, and terminate each and every right of Contractor, and any
person claiming any rights by or through Contractor under this Contract.

4.3.2 If City terminates this Contract, in whole or in part, City may procure, upon such
terms and in such manner as the Purchasing Agent may deem appropriate, equivalent goods or
services and Contractor shall be liable to City for any excess costs. Contractor shall also continue
performance to the extent not terminated.

44  Termination for Bankruptcy or Assignment for the Benefit of Creditors. If
Contractor files a voluntary petition in bankruptcy, is adjudicated bankrupt, or makes a general
assignment for the benefit of creditors, the City may at its option and without further notice to, or
demand upon Contractor, terminate this Contract, and terminate each and every right of
Contractor, and any person claiming rights by and through Contractor under this Contract.

4.5 Contractor’s Right to Payment Following Contract Termination.

4.5.1 Termination for Convenience. If the termination is for the convenience of City
an equitable adjustment in the Contract price shall be made. No amount shall be allowed for
anticipated profit on unperformed services, and no amount shall be paid for an as needed contract
beyond the Contract termination date.

4.5.2 Termination for Default. If, after City gives notice of termination for failure to
fulfill Contract obligations to Contractor, it is determined that Contractor had not so failed, the
termination shall be deemed to have been effected for the convenience of City. In such event,
adjustment in the Contract price shall be made as provided in Section 4.3.2. City’s rights and
remedies are in addition to any other rights and remedies provided by law or under this Contract.
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4,6 Remedies Cumulative, City’s remedies are cumulative and are not intended to be
exclusive of any other remedies or means of redress to which City may be lawfully entitled in
case of any breach or threatened breach of any provision of this Contract,

ARTICLE V
ADDITIONAL CONTRACTOR OBLIGATIONS

5.1  Inspection and Acceptance. The City will inspect and accept goods provided under this
Contract at the shipment destination unless specified otherwise. Inspection will be made and
acceptance will be determined by the City department shown in the shipping address of the
Purchase Order or other duly authorized representative of City.

5.2  Responsibility for Lost or Damaged Shipments. Contractor bears the risk of loss or
damage to goods prior to the time of their receipt and acceptance by City. City has no obligation
to accept damaged shipments and reserves the right to return damaged goods, at Contractor’s
sole expense, even if the damage was not apparent or discovered until afier receipt.

53  Responsibility for Damages. Contractor is responsible for all damage that occurs as a
result of Contractor’s fault or negligence or that of its” employees, agents, or representatives in
connection with the performance of this Contract. Contractor shall immediately report any such
damage to people and/or property to the Coniract Administrator.

54  Delivery. Delivery shall be made on the delivery day specified in the Contract
Documents. The City, in its sole discretion, may extend the time for delivery. The City may
order, in writing, the suspension, delay or interruption of delivery of goods and/or services.

5.5  Delay. Unless otherwise specified herein, time is of the essence for each and cvery
provision of the Contract. Contractor must immediately notify City in writing if there is, or it is
anticipated that there will be, a delay in performance. The written notice must explain the cause
for the delay and provide a reasonable estimate of the length of the delay. City may terminate
this Contract as provided herein if City, in its sole discretion, determines the delay is material,

5.5.1 Ifadelay in performance is caused by any unforeseen event(s) beyond the control
of the parties, City may allow Contractor to a reasonable extension of time to complete
performance, but Contractor will not be entitled to damages or additional compensation. Any
such extension of time must be approved in writing by City. The following conditions may
constitute such a delay: war; changes in law or government regulation; labor disputes; strikes;
fires, floods, adverse weather or other similar condition of the elements necessitating cessation of
the performance; inability to obtain materials, equipment or labor; or other specific reasons
agreed to between City and Contractor. This provision does not apply to a delay caused by
Contractor’s acts or omissions, Contractor is not entitled to an extension of time to perform if a
delay is caused by Coniractor’s inability to obtain materials, equipment, or labor unless City has
received, in a timely manner, documentary proof satisfactory to City of Contractor’s inability to
obtain materials, equipment, or labor, in which case City’s approval must be in writing,
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5.6  Restrictions and Regulations Requiring Contract Modification. Contractor shall
immediately notify City in writing of any regulations or restrictions that may or will require
Contractor to alter the material, quality, workmanship, or performance of the goods and/or
services to be provided. City reserves the right to accept any such alteration, including any
resulting reasonable price adjustments, or to cancel the Contract at no expense to the City.

5.7  Warranties. All goods and/or services provided under the Contract must be warranied by
Contractor or manufacturer for at least twelve (12) months after acceptance by City, except
automotive equipment. Automotive equipment must be warranted for 2 minimum of 12,000
miles or 12 months, whichever occurs first, unless otherwise stated in the Contract, Contractor is
responsible to City for all warranty service, parts, and labor. Contractor is required to ensure that
warranty work is performed at a facility acceptable to City and that services, parts, and labor are
available and provided to meet City’s schedules and deadlines. Contractor may establish a
warranty service contract with an agency satisfactory to City instead of performing the warranty
service itself. If Contractor is not an authorized service center and causes any damage to
equipment being serviced, which results in the existing warranty being voided, Contractor will
be liable for all costs of repairs to the equipment, or the costs of replacing the equipment with
new equipment that meets City’s operational needs.

5.8  Industry Standards. Contractor shall provide goods and/or services acceptable to City in
strict conformance with the Contract. Contractor shall also provide goods and/or services in
accordance with the standards customarily adhered to by an experienced and competent provider
of the goods and/or services called for under this Contract using the degree of care and skill
ordinarily exercised by reputable providers of such goods and/or services, Where approval by
City, the Mayor, or other representative of City is required, it is understood to be general
approval only and does not relieve Contractor of responsibility for complying with all applicable
laws, codes, policies, regulations, and good business practices.

59  Records Retention and Examination. Contractor shall retain, protect, and maintain in
an accessible location all records and documents, including paper, electronic, and computer
records, relating to this Contract for five (5) years after receipt of final payment by City under
this Contract. Contractor shall make all such records and documents available for inspection,
copying, or other reproduction, and auditing by authorized representatives of City, including the
Purchasing Agent or designee. Contractor shall make available all requested data and records at
reasonable locations within City or County of San Diego at any time during normal business
hours, and as often as City deems necessary. If records are not made available within the City or
County of San Diego, Contractor shall pay City’s travel costs to the location where the records
are maintained and shall pay for all related travel expenses. Failure to make requested records
available for inspection, copying, or other reproduction, or auditing by the date requested may
result in termination of the Contract. Contractor must include this provision in all subcontracts
made in connection with this Contract.
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5.9.1 Contractor shall maintain records of all subcontracts entered into with all firms, all
project invoices received from Subcontractors and Suppliers, all purchases of materials and
services from Suppliers, and all joint venture participation. Records shall show name, telephone
number including area code, and business address of each Subcontractor and Supplicr, and joint
venture partner, and the total amount actually paid to each firm. Project relevant records,
regardless of tier, may be periodically reviewed by the City.

3.10  Quality Assurance Meetings. Upon City’s request, Contractor shall schedule one or
more quality assurance meetings with City’s Contract Administrator to discuss Contractor’s
performance. If requested, Contractor shall schedule the first quality assurance meeting no later
than eight (8) weeks from the date of commencement of work under the Contract. At the quality
assurance meeting(s), City’s Contract Administrator will provide Contractor with feedback, wilt
note any deficiencies in Contract performance, and provide Contractor with an opportunity to
address and correct such deficiencies. The total number of quality assurance meetings that may
be required by City will depend upon Contractor’s performance.

5.11 Duty to Cooperate with Auditor. The City Auditor may, in his sole discretion, at no
cost to the City, and for purposes of performing his responsibilities under Charter section 39.2,
review Contractor’s records to confirm contract compliance, Contractor shall make reasonable
efforts to cooperate with Auditor’s requests.

5.12  Safety Data Sheets. If specified by City in the solicitation or otherwise required by this
Contract, Contractor must send with each shipment one (1) copy of the Safety Data Sheet (SDS)
for each item shipped. Failure to comply with this procedure will be cause for immediate
termination of the Contract for violation of safety procedures.

5.13 Project Personnel. Except as formally approved by the City, the key personnel identified
in Contractor’s bid or proposal shall be the individuals who will actually complete the work.
Changes in staffing must be reported in writing and approved by the City.

5.13.1 Criminal Background Certification. Contractor certifies that all employees
working on this Contract have had a criminal background check and that said employees are
clear of any sexual and drug related convictions. Contractor further certifies that all employees
hired by Contractor or a subcontractor shall be free from any felony convictions,

5.13.2 Photo Identification Badge. Contractor shall provide a company photo
identification badge to any individual assigned by Contractor or subcontractor to perform
services or deliver goods on City premises. Such badge must be worn at all times while on City
premises. City reserves the right to require Contractor to pay fingerprinting fees for personnel
assigned to work in sensitive areas. All employees shall turn in their photo identification badges
to Contractor upon completion of services and prior to final payment of invoice.

5.14  Standards of Conduct. Coniractor is responsible for maintaining standards of employee
competence, conduct, courtesy, appearance, honesty, and integrity satisfactory to the City.
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5.14.1 Supervision. Contractor shall provide adequate and competent supervision at all
times during the Contract term. Contractor shall be readily available to meet with the City.
Contractor shall provide the telephone numbers where its representative(s) can be reached.

5.14.2 City Premises. Contractor’s employees and agents shall comply with all City
rules and regulations while on City premises.

5.14.3 Removal of Employees, City may request Contractor immediately remove from
assighment to the City any employee found unfit to perform duties at the City, Contractor shall
comply with all such requests.

5.15 Licenses and Permits. Contractor shatl, without additional expense to the City, be
responsible for obtaining any necessary licenses, permits, certifications, accreditations, fees and
approvals for complying with any federal, state, county, municipal, and other laws, codes, and
regulations applicable to Contract performance. This includes, but is not limited to, any laws or
regulations requiring the use of licensed contractors to perform parts of the work.

5.16 Contractor and Subcontractor Registration Requirements. Prior to the award of the
Contract or Task Order, Contractor and Contractor’s subcontractors and suppliers must register
with the City’s web-based vendor registration and bid management system. The City may not
award the Contract until registration of all subcontractors and suppliers is complete. In the event
this requirement is not met within the time frame specified by the City, the City reserves the right
to rescind the Contract award and to make the award to the next responsive and responsible
proposer of bidder.

ARTICLE VI
INTELLECTUAL PROPERTY RIGHTS

6.1  Rights in Data. If, in connection with the services performed under this Coniract,
Contractor or its employees, agents, or subcontractors, create artwork, audio recordings,
blueprints, designs, diagrams, documentation, photographs, plans, reports, software, source code,
specifications, surveys, system designs, video recordings, or any other original works of
authorship, whether written or readable by machine (Deliverable Materials), all rights of
Contractor or its subcontractors in the Deliverable Materials, including, but not limited to
publication, and registration of copyrights, and trademarks in the Deliverable Materials, are the
sole property of City. Contractor, including its employees, agents, and subcontractors, may not
use any Deliverable Material for purposes unrelated to Contractor’s work on behalf of the City
without prior written consent of City. Contractor may not publish or reproduce any Deliverable
Materials, for purposes unrelated to Contractor’s work on behalf of the City, without the prior
written consent of the City.

6.2  Intellectual Property Rights Assignment. For no additional compensation, Contractor
hereby assigns to City all of Contractor’s rights, title, and interest in and to the content of the
Deliverable Materials created by Contractor or its employees, agents, or subcontractors,
including copyrights, in connection with the services performed under this Contract. Contractor
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shall promptly execute and deliver, and shall cause its employees, agents, and subcontractors to
promptly execute and deliver, upon request by the City or any of its successors or assigns at any
time and without further compensation of any kind, any power of atiorney, assignment,
application for copyright, patent, trademark or other intellectual property right protection, or
other papers or instruments which may be necessary or desirable to fully secure, perfect or
otherwise protect to or for the City, its successors and assigns, all right, title and interest in and to
the content of the Deliverable Materials. Contractor also shall cooperate and assist in the
prosecution of any action or opposition proceeding involving such intellectual property rights
and any adjudication of those rights.

6.3  Contractor Works. Contractor Works means tangible and intangible information and
material that: (a) had already been conceived, invented, created, developed or acquired by
Contractor prior to the effective date of this Contract; or (b) were conceived, invented, created,
or developed by Contractor after the effective date of this Contract, but only to the extent such
information and material do not constitute part or all of the Deliverable Materials called for in
this Contract. All Contractor Works, and all modifications or derivatives of such Contractor
Works, including all intellectual property rights in or pertaining to the same, shall be owned
solely and exclusively by Contractor.

6.4  Subcontracting. In the event that Contractor utilizes a subcontractor(s) for any portion
of the work that comprises the whole or part of the specified Deliverable Materials to the City,
the agreement between Contractor and the subcontractor shall include a statement that identifies
the Deliverable Materials as a “works for hire” as described in the United States Copyright Act
of 1976, as amended, and that all intellectual property rights in the Deliverable Materials,
whether arising in copyright, trademark, service mark or other forms of intellectual property
rights, belong to and shall vest solely with the City. Further, the agreement between Contractor
and its subcontractor shall require that the subcontractor, if necessary, shall grant, transfer, sell
and assign, free of charge, exclusively to City, all titles, rights and interests in and to the
Deliverable Materials, including all copyrights, trademarks and other intellectual property rights.
City shall have the right to review any such agreement for compliance with this provision.

6.5 Intellectual Property Warranty and Indemnification. Contractor represents and
warrants that any materials or deliverables, including all Deliverable Materials, provided under
this Contract are either original, or not encumbered, and do not infringe upon the copyright,
trademark, patent or other intellectual property rights of any third party, or are in the public
domain. If Deliverable Materials provided hereunder become the subject of a claim, suit or
allegation of copyright, trademark or patent infringement, City shall have the right, in its sole
discretion, to require Contractor to produce, at Contractor’s own expense, new non-infringing
materials, deliverables or works as a means of remedying any claim of infringement in addition
to any other remedy available io the City under law or equity. Contractor further agrees to
indemnify, defend, and hold harmless the City, its officers, employees and agents from and
against any and all claims, actions, costs, judgments or damages, of any type, alleging or
threatening that any Deliverable Materials, supplies, equipment, services or works provided
under this contract infringe the copyright, trademark, patent or other intellectual property or
proprietary rights of any third party (Third Party Claim of Infringement). If a Third Party Claim
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of Infringement is threatened or made before Contractor receives payment under this Contract,
City shall be entitled, upon written notice to Contractor, to withhold some or all of such

payment.

6.6  Software Licensing. Contractor represents and warrants that the software, if any, as
delivered to City, does not contain any program code, virus, worm, trap door, back door, time or
clock that would erase data or programming or otherwise cause the software to become
inoperable, inaccessible, or incapable of being used in accordance with its user manuals, either
automatically, upon the occurrence of licensor-selected conditions or manually on command.
Contractor further represents and warrants that all third party software, delivered to City or used
by Contractor in the performance of the Contract, is fully licensed by the appropriate licensor.

6.7  Publication. Contractor may not publish or reproduce any Deliverable Materials, for
purposes unrelated to Contractor’s work on behalf of the City without prior written consent from
the City. '

6.8  Royalties, Licenses, and Patents. Unless otherwise specified, Contractor shall pay all
royalties, license, and patent fees associated with the goods that are the subject of this
solicitation. Contractor warrants that the goods, materials, supplies, and equipment to be supplied
do not infringe upon any patent, trademark, or copyright, and further agrees to defend any and all
suits, actions and claims for infringement that are brought against the City, and to defend,
indemnify and hold harmless the City, its elected officials, officers, and employees from all
liability, loss and damages, whether general, exemplary or punitive, suffered as a result of any
actual or claimed infringement asserted against the City, Contractor, or those furnishing goods,
materials, supplies, or equipment to Contractor under the Contract.

ARTICLE VII
INDEMNIFICATION AND INSURANCE

7.1 Indemnification. To the fullest extent permitted by law, Contractor shall defend (with
legal counsel reasonably acceptable to City), indemnifly, protect, and hold harmless City and its
elected officials, officers, employees, agents, and representatives (Indemnified Parties) from and
against any and all claims, losses, costs, damages, injuries (including, without limitation, injury
to or death of an employee of Contractor or its subcontractors), expense, and liability of every
kind, nature and description (including, without limitation, incidental and consequential
damages, court costs, and litigation expenses and fees of expert consultants or expert witnesses
incurred in connection therewith and costs of investigation) that arise out of, pertain to, or relate
to, directly or indirectly, in whole or in part, any goods provided or performance of services
under this Contract by Contractor, any subcontractor, anyone directty or indirectly employed by
either of them, or anyone that either of them control. Contractor’s duty to defend, indemnify,
protect and hold harmless shall not include any claims or liabilities arising from the sole
negligence or willful misconduct of the Indemnified Parties.

7.2 Insurance. Contractor shall procure and maintain for the duration of the contract
insurance against claims for injuries to persons or damages to property which may arise from or
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in connection with the performance of the work hereunder and the results of that work by
Contractor, hts agents, representatives, employees or subcontractors.

Contractor shall provide, at a minimum, the following:

7.2.1 Commercial General Liability. Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations, property
damage, bodily injury, and personal and advertising injury with limits no Iess than $1,000,000
per occurrence. If a general aggregate limit applies, either the general aggregate limit shall apply
separately to this project/location (ISO CG 25 03 or 25 04) or the general aggregate limit shall be
twice the required occurrence limit,

7.2.2  Commercial Automobile Liability. Insurance Services Office Form Number
CA 0001 covering Code 1 (any auto) or, if Contractor has no owned autos, Code 8 (hired) and 9
{(non-owned), with limit no less than $1,000,000 per accident for bodily injury and property
damage.

7.2.3 Workers' Compensation. Insurance as required by the State of California, with
Statutory Limits, and Employer’s Liability Insurance with limit of no less than $1,000,000 per
accident for bodily injury or disease.

7.2.4 Professional Liability (Errors and Omissions). For consultant contracts,
insurance appropriate to Consultant’s profession, with limit no less than $1,000,000 per
occurrence or claim, $2,000,000 aggregate.

If Contractor maintains broader coverage and/or higher limits than the minimums shown above,
City requires and shall be entitled to the broader coverage and/or the higher limits maintained by
Contractor. Any available insurance proceeds in excess of the specified minimum limits of
insurance and coverage shall be available to City.

7.2.5 Other Insurance Provisions. The insurance policies are to contain, or be
endorsed to contain, the following provisions:

7.2.5.1 Additional Insured Status. The City, its officers, officials, employees,
and volunteers are to be covered as additional insureds on the CGL policy with respect to
liability arising out of work or operations performed by or on behalf of Contractor including
materials, parts, or equipment furnished in connection with such work or operations. General
liability coverage can be provided in the form of an endorsement to Contractor’s insurance (at
least as broad as ISO Form CG 20 10 11 85 or if not available, through the addition of both CG
20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 if a later edition is used).
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7.2.5.2 Primary Coverage. For any claims related to this contract,
Contractor’s insurance coverage shall be primary coverage at least as broad as ISO CG 20 01 04
13 as respects the City, its officers, officials, employees, and volunteers. Any insurance or self-
insurance maintained by City, its officers, officials, employees, or volunteers shall be excess of
Contractor’s insurance and shall not contribute with it.

7.2.5.3 Notice of Cancellation. Each insurance policy required above shall
provide that coverage shall not be canceled, except with notice to City.

7.2.5.4 Waiver of Subrogation. Contractor hereby grants to City a waiver of
any right to subrogation which the Workers’ Compensation insurer of said Contractor may
acquire against City by virtue of the payment of any loss under such insurance. Contractor agrees
to obtain any endorsement that may be necessary to affect this waiver of subrogation, but this
provision applies regardless of whether or not the City has received a waiver of subrogation
endorsement from the insurer.

7.2.5.5 Claims Made Policies (applicable only to professional liability). The
Retroactive Date must be shown, and must be before the date of the contract or the beginning of
contract work. Insurance must be maintained and evidence of insurance must be provided for at
least five (5) years after completion of the contract of work. If coverage is canceled or non-
renewed, and not replaced with another claims-made policy form with a Retroactive Date prior
to the contract effective date, Contractor must purchase “extended reporting” coverage for a
minimum of five (5) years after completion of work.

7.3 Self Insured Retentions. Self-insured retentions must be declared to and approved by
City. City may require Contractor to purchase coverage with a lower retention or provide proof
of ability to pay losses and related investigations, claim administration, and defense expenses
within the retention. The policy language shall provide, or be endorsed to provide, that the sel-
insured retention may be satisfied by either the named insured or City.

74  Acceptability of Insurers. Insurance is to be placed with insurers with a current A.M.
Best’s rating of no less than A-VI, unless otherwise acceptable to City.

City will accept insurance provided by non-admitted, “surplus lines” carriers only if the carrier is
anthorized to do business in the State of California and is included on the List of Approved
Surplus Lines Insurers (LASLI list). All policies of insurance carried by non-admitted carriers
are subject to all of the requirements for policics of insurance provided by admitted carriers
described herein.

7.5  Verification of Coverage. Contractor shall furnish City with original certificates and
amendatory endorsements or copies of the applicable policy language effecting coverage
required by this clause. All certificates and endorsements are to be received and approved by
City before work commences. However, failure to obtain the required documents prior to the
work beginning shall not waive Contractor’s obligation to provide them. City reserves the right
to require complete, certified copies of all required insurance policies, including endorsements
required by these specifications, at any time.
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7.6 Special Risks or Circumstances. City reserves the right to modify these requirements,
including limits, based on the nature of the risk, prior experience, insurer, coverage, or other
special circumstances.

7.7  Additional Insurance. Contractor may obtain additional insurance not required by this
Contract.

7.8 Excess Insurance. All policies providing excess coverage to City shall follow the form
of the primary policy or policies including but not limited to all endorsements.

7.9  Subcontractors. Contractor shall require and verify that all subcontractors maintain
insurance meeting all the requirements stated herein, and Contractor shall ensure that City is an
additional insured on insurance required from subcontractors. For CGL coverage, subcontractors
shail provide coverage with a format at least as broad as the CG 20 38 04 13 endorsement.

ARTICLE VIII
BONDS

8.1  Payment and Performance Bond. Prior to the execution of this Contract, City may
require Contractor to post a payment and performance bond (Bond). The Bond shall guaraniee
Contractor’s faithful performance of this Contract and assure payment to contractors,
subcontractors, and to persons furnishing goods and/or services under this Contract.

8.1.1 Bond Amount. The Bond shall be in a sum equal to twenty-five percent (25%)
of the Contract amount, unless otherwise stated in the Specifications. City may file a claim
against the Bond if Contractor fails or refuses to fulfill the terms and provisions of the Contract.

8.1.2 Bond Term. The Bond shall remain in full force and effect at least until complete
performance of this Contract and payment of all claims for materials and labor, at which time it
will convert to a ten percent (10%) warranty bond, which shall remain in place until the end of
the warranty periods set forth in this Contract, The Bond shall be renewed annually, at least sixty
{60) days in advance of its expiration, and Contractor shall provide timely proof of annual
renewal to City.

8.1.3 Bond Surety. The Bond must be furnished by a company authorized by the State
of California Department of Insurance to transact surety business in the State of California and
which has a current A.M. Best rating of at least “A-, VIIL”

8.1.4 Non-Renewal or Cancellation. The Bond must provide that City and Contractor
shall be provided with sixty (60) days’ advance wriften notice in the event of non-renewal,
cancellation, or material change to its terms. In the event of non-renewal, cancellation, or
material change to the Bond terms, Contractor shall provide City with evidence of the new
source of surety within twenty-one (21) calendar days after the date of the notice of non-renewal,
cancellation, or material change. Failure to maintain the Bond, as required herein, in full force
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and effect as required under this Contact, will be a material breach of the Contract subject to
termination of the Contract.

8.2  Alternate Security. City may, at its sole discretion, accept alternate security in the form
of an endorsed certificate of deposit, a money order, a certified check drawn on a solvent bank,
or other security acceptable to the Purchasing Agent in an amount equal to the required Bond.

ARTICLE IX
CITY-MANDATED CLAUSES AND REQUIREMENTS

9.1  Contractor Certification of Compliance. By signing this Contract, Contractor certifies
that Contractor is aware of, and will comply with, these City-mandated clauses throughout the
duration of the Contract.

9.1.1  Drug-Free Workplace Certification. Contractor shall comply with City’s
Drug-Free Workplace requirements set forth in Council Policy 100-17, which is incorporated
into the Contract by this reference.

9.1.2 Contractor Certification for Americans with Disabilities Act (ADA) and
State Access Laws and Regulations: Contractor shall comply with all accessibility
requirements under the ADA and under Title 24 of the California Code of Regulations (Title 24).
When a conflict exists between the ADA and Title 24, Contractor shall comply with the most
restrictive requirement (i.e., that which provides the most access). Contractor also shall comply
with the City’s ADA Compliance/City Contractors requirements as set forth in Council Policy
100-04, which is incorporated into this Contract by reference. Contractor warrants and certifies
compliance with all federal and state access laws and regulations and further certifies that any
subcontract agreement for this contract contains language which indicates the subcontractor's
agreement to abide by the provisions of the City’s Council Policy and any applicable access laws
and regulations,

9.1.3 Non-Discrimination Requirements.

9.1.3.1 Compliance with City’s Equal Opportunity Contracting Program
(EOCP). Contractor shall comply with City’s EOCP Requirements, Contractor shall not
discriminate against any employee or applicant for employment on any basis prohibited by law.
Contractor shall provide equal opportunity in all employment practices. Prime Contractors shall
ensure that their subcontractors comply with this program. Nothing in this Section shall be
interpreted to hold a Prime Contractor liable for any discriminatory practice of its subcontractors.

9.1.3.2 Non-Diserimination Ordinance. Contractor shall not discriminate on the
basis of race, gender, gender expression, gender identity, religion, national origin, ethnicity,
sexual orientation, age, or disability in the solicitation, selection, hiring or treatment of
subcontractors, vendors or suppliers. Contractor shall provide equal opportunity for
subcontractors to participate in subcontracting opportunities. Contractor understands and agrees
that violation of this clause shall be considered a material breach of the Contract and may result
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in Contract termination, debarment, or other sanctions. Contractor shall ensure that this langnage
is included in contracts between Contractor and any subcontractors, vendors and suppliers.

9.1.3.3 Compliance Investigations. Upon City’s request, Contractor agrees to
provide to City, within sixty calendar days, a truthful and complete list of the names of all
subcontractors, vendors, and suppliers that Contractor has used in the past five years on any of its
contracts that were undertaken within San Diego County, including the total dollar amount paid
by Contractor for each subcontract or supply contract. Contractor further agrees to fully
cooperate in any investigation conducted by City pursuant to City's Nondiscrimination in
Contracting Ordinance. Contractor understands and agrees that violation of this clause shall be
considered a material breach of the Contract and may result in Contract termination, debarment,
and other sanctions.

9.1.4 Equal Benelits Ordinance Certification. Unless an exception applies, Contractor
shall comply with the Equal Benefits Ordinance (EBO) codified in the San Diego Municipal
Code (SDMC). Failure to maintain equal benefits is a material breach of the Contract.

9.1.5 Contractor Standards. Contractor shall comply with Contractor Standards
provisions codified in the SDMC. Contractor understands and agrees that violation of Contractor
Standards may be considered a material breach of the Contract and may result in Contract
termination, debarment, and other sanctions.

9.1.6 Nuoise Abatement. Contractor shall operate, conduct, or construct without
violating the City’s Noise Abatement Ordinance codified in the SDMC.

9.1.7 Storm Water Pollution Prevention Program. Contractor shall comply with the
City’s Storm Water Management and Discharge Control provisions codified in Division 3 of
Chapter 4 of the SDMC, as may be amended, and any and all applicable Best Management
Practice guidelines and pollution elimination requirements in performing or delivering services
at City owned, leased, or managed property, or in performance of services and activities on
behalf of City regardless of location,

Contractor shall comply with the City’s Jurisdictional Urban Runoff Management Plan
encompassing Citywide programs and activities designed to prevent and reduce storm water
pollution within City boundaries as adopted by the City Council on January 22, 2008, via
Resolution No. 303351, as may be amended.

Contractor shall comply with each City facility or work site’s Storm Water Pollution
Prevention Plan, as applicable, and institute all controls needed while completing the services to
minimize any negative impact to the storm water collection system and environment.

9.1.8 Service Werker Retention Ordinance. If applicable, Contractor shall comply
with the Service Worker Retention Ordinance (SWRO) codified in the SDMC,
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9.1.9 Product Endorsement. Contractor shall comply with Council Policy 000-41
which requires that other than listing the City as a client and other limited endorsements, any
advertisements, social media, promotions or other marketing referring to the City as a user of a
product or service will require prior written approval of the Mayor or designee. Use of the City
Seal or City logos s prohibited.

9.1.10 Business Tax Certificate. Unless the City Treasurer determines in writing that a
contractor is exempt from the payment of business tax, any contractor doing business with the
City of San Diego is required to obtain a Business Tax Certificate (B1C) and to provide a copy
of its BTC to the City before a Contract is executed.

9.1.11 Equal Pay Ordinance. Unless an exception applies, Contractor shall comply
with the Equal Pay Ordinance codified in San Diego Municipal Code sections 22.4801 through
22.4309. Contractor shall certify in writing that it will comply with the requirements of the EPO.

9.1.11.1 Contractor and Subcontract Requirement. The Equal Pay Ordinance
applies to any subcontractor who performs work on behalf of a Contractor to the same extent as
it would apply to that Contractor. Any Contractor subject to the Equal Pay Ordinance shall
require all of its subcontractors to certify compliance with the Equal Pay Ordinance in its written
subcontracts.

ARTICLE X :
CONFLICT OF INTEREST AND VIOLATIONS OF LAW

10.1  Conflict of Interest Laws. Contractor is subject to all federal, state and local conflict of
interest laws, regulations, and policies applicable to public contracts and procurement practices
including, but not limited to, California Government Code sections 1090, ¢t. seq. and 81000, et.
seq., and the Ethics Ordinance, codified in the SDMC. City may determine that Contractor must
complete one or more statements of economic interest disclosing relevant financial interests.
Upon City’s request, Contractor shall submit the necessary documents to City.

10.2  Contractor’s Responsibility for Employees and Agents. Contractor is required to
establish and make known to its employees and agents appropriate safeguards to prohibit
employees from using their positions for a purpose that is, or that gives the appearance of being,
motivated by the desire for private gain for themselves or others, particularly those with whom
they have family, business or other relationships.

10.3  Contractor’s Financial or Organizational Interests. In connection with any task,
Contractor shall not recommend or specify any product, supplier, or contractor with whom
Contractor has a direct or indirect financial or organizational interest or relationship that would
violate conflict of interest laws, regulations, or policies.

10.4 Certification of Non-Collusion. Contractor certifies that: (1) Contractor’s bid or
proposal was not made in the interest of or on behalf of any person, firm, or corporation not
identified; (2) Contractor did not directly or indirectly induce or solicit any other bidder or
proposer to put in a sham bid or proposal; (3) Contractor did not directly or indirectly induce or
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solicit any other person, firm or corporation to refrain from bidding; and (4) Contractor did not
seck by collusion to secure any advantage over the other bidders or proposers.

10.5 Hiring City Employees. This Contract shall be unilaterally and immediately terminated
by City it Contractor employs an individual who within the twelve (12) months immediately
preceding such employment did in his/her capacity as a City officer or employee participate in
negotiations with or otherwise have an influence on the selection of Contractor.

ARTICLE XTI
DISPUTE RESOLUTION

11.1 Mediation. If a dispute arises out of or relates to this Contract and cannot be settled
through normal contract negotiations, Contractor and City shall use mandatory non-binding
mediation before having recourse in a court of law.

11.2  Selection of Mediator. A single mediator that is acceptable to both parties shall be used
to mediate the dispute. The mediator will be knowledgeable in the subject matter of this
Contract, if possible.

11.3  Expenses. The expenses of witnesses for either side shall be paid by the party producing
such witnesses. All other expenses of the mediation, including required traveling and other
expenses of the mediator, and the cost of any proofs or expert advice produced at the direct
request of the mediator, shall be borne equally by the parties, unless they agree otherwise.

11.4  Conduct of Mediation Sessions. Mediation hearings will be conducted in an informal
manner and discovery will not be allowed. The discussions, statements, writings and admissions
will be confidential to the proceedings (pursuant to California Evidence Code sections 1115
through 1128) and will not be used for any other purpose unless otherwise agreed by the parties
in writing. The parties may agree to exchange any information they deem necessary. Both parties
shall have a representative attend the mediation who is authorized to settle the dispute, though
City's recommendation of settlemnent may be subject to the approval of the Mayor and City
Council. Either party may have attorneys, witnesses or experts present.

11.5 Mediation Results. Any agreements resulting from mediation shall be memorialized in
writing. The results of the mediation shall not be final or binding unless otherwise agreed to in
writing by the parties. Mediators shall not be subject to any subpoena or liability, and their
actions shall not be subject to discovery.

ARTICLE XTI
MANDATORY ASSISTANCE

12.1 Mandatory Assistance. If a third party dispute or litigation, or both, arises out of, or
relates in any way to the services provided to the City under a Contract, Contractor , its agents,
officers, and employees agree to assist in resolving the dispute or litigation upon City’s request.
Contractor’s assistance includes, but is not limited to, providing professional consultations,
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attending mediations, arbitrations, depositions, trials or any event related to the dispute
resolution and/or litigation.

12.2 Compensation for Mandatory Assistance. City will compensate Contractor for fees
incurred for providing Mandatory Assistance. If, however, the fees incurred for the Mandatory
Assistance are determined, through resolution of the third party dispute or litigation, or both, to
be attributable in whole, or in part, to the acts or omissions of Contractor, its agents, officers, and
employees, Contractor shall reimburse City for all fees paid to Contractor, its agents, officers,
and employees for Mandatory Assistance.

12.3  Attorneys’ Fees Related to Mandatory Assistance. In providing City with dispute or
litigation assistance, Contractor or its agents, officers, and employees may incur expenses and/or
costs. Contractor agrees that any attorney fees it may incur as a result of assistance provided
under Section 12.2 are not reimbursable.

ARTICLE XIII
MISCELLANEOUS

13.1 Headings. All headings are for convenience only and shall not affect the interpretation of
this Contract.

13.2  Non-Assignment. Contractor may not assign the obligations under this Contract, whether
by-express assignment or by sale of the company, nor any monies due or to become due under
this Contract, without City’s prior written approval. Any assighment in violation of this
paragraph shall constitute a default and is grounds for termination of this Contract at the City’s
sole discretion. In no event shall any putative assignment create a contractual relationship
between City and any putative assignee.

13.3 Independent Contractors. Contractor and any subcontractors employed by Contractor
are independent contractors and not agents of City. Any provisions of this Contract that may
appear to give City any right to direct Contractor concerning the details of performing or
providing the goods and/or services, or to exercise any control over performance of the Contract,
shall mean only that Contractor shalt follow the direction of City concerning the end results of
the performance.

13.4 Subcontractors. All persons assigned to perform any work related to this Contract,
including any subcontractors, are deemed to be employees of Contractor, and Contractor shall be
directly responsible for their work.

13.5 Covenants and Conditions. All provisions of this Contract expressed as either covenants
or conditions on the part of City or Contractor shall be deemed to be both covenants and
conditions.

13.6 Compliance with Controiling Law. Contractor shall comply with all applicable local,
state, and federal laws, regulations, and policies. Contractor’s act or omission in violation of
applicable local, state, and federal laws, regulations, and policies is grounds for contract
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termination. In addition to all other remedies or damages allowed by law, Contractor is liable to
City for all damages, including costs for substitute performance, sustained as a result of the
violation. In addition, Contractor may be subject to suspension, debarment, or both.

13.7 Governing Law. The Contract shall be deemed to be made under, construed in
accordance with, and governed by the laws of the State of California without regard to the
conflicts or choice of law provisions thereof,

13.8 Venue. The venue for any suit concerning solicitations or the Contract, the interpretation
of application of any of its terms and conditions, or any related disputes shall be in the County of
San Diego, State of California.

13.9  Successors in Interest. This Contract and all rights and obligations created by this
Contract shall be in force and effect whether or not any parties to the Contract have been
succeeded by another entity, and all rights and obligations created by this Contract shall be
vested and binding on any party’s successor in interest.

13.10 No Waiver. No failure of either City or Contractor to insist upon the strict performance
by the other of any covenant, term or condition of this Contract, nor any failure to exercise any
right or remedy consequent upon a breach of any covenant, term, or condition of this Contract,
shall constitute a waiver of any such breach of such covenant, term or condition. No waiver of
any breach shall affect or alter this Contract, and each and every covenant, condition, and term
hereof shall continue in full force and effect without respect to any existing or subsequent
breach.

13.11 Severability. The unenforceability, invalidity, or illegality of any provision of this
Contract shall not render any other provision of this Contract unenforceable, invalid, or illegal.

13.12 Drafting Ambiguities. The parties acknowledge that they have the right to be advised by
legal counsel with respect to the negotiations, terms and conditions of this Contract, and the
decision of whether to seek advice of legal counsel with respect to this Contract is the sole
responsibility of each party. This Contract shall not be construed in favor of or against cither
party by reason of the extent to which each party participated in the drafting of the Contract.

13.13 Amendments, Neither this Contract nor any provision hereof may be changed, modified,
amended or waived except by a written agreement executed by duly authorized representatives
of City and Contractor. Any alleged oral amendments have no force or effect. The Purchasing
Agent must sign all Contract amendments.

13.14 Conflicts Between Terms. If this Contract conflicts with an applicable local, state, or
federal law, regulation, or court order, applicable local, state, or federal law, regulation, or court
order shall control. Varying degrees of stringency among the main body of this Contract, the
exhibits or attachments, and laws, regulations, or orders are not deemed conflicts, and the most
stringent requirement shall control. Each party shall notify the other immediately upon the
identification of any apparent conflict or inconsistency concerning this Contract.
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13.15 Survival of Obligations. All representations, indemnifications, warranties, and
guarantees made in, required by, or given in accordance with this Contract, as well as all
continuing obligations indicated in this Contract, shall survive, completion and acceptance of
performance and termination, expiration or completion of the Contract.

13.16 Confidentiality of Services. All services performed by Contractor, and any sub-
contractor(s) if applicable, including but not limited to all drafts, data, information,
correspondence, proposals, reports of any nature, estimates compiled or composed by
Contractor, are for the sole use of City, its agents, and employees. Neither the documents nor
their contents shall be released by Contractor or any subcontractor to any third party without the
prior written consent of City. This provision does not apply to information that: (1) was publicly
known, or otherwise known to Contractor, at the time it was disclosed to Contractor by City; (2)
subsequently becomes publicly known through no act or omission of Contractor; or (3) otherwise
becomes known to Contractor other than through disclosure by City.

13.17 Insolvency. If Contractor enters into proceedings relating to bankruptcy, whether
voluntary or involuntary, Contractor agrees to furnish, by certified mail or electronic commerce
method authorized by the Contract, written notification of the bankruptcy to the Purchasing
Agent and the Contract Administrator responsible for administering the Contract. This
notification shall be furnished within five (5) days of the initiation of the proceedings relating to
bankruptcy filing. This notification shall include the date on which the bankruptcy petition was
filed, the identity of the court in which the bankruptcy petition was filed, and a listing of City
contract numbers and contracting offices for all City contracts against which final payment has
not been made, This obligation remains in effect until final payment is made under this Contract.

13.18 No Third Party Beneficiaries. Except as may be specifically set forth in this Contract,
none of the provisions of this Contract are intended to benefit any third party not specifically
referenced herein. No party other than City and Contractor shall have the right to enforce any of
the provisions of this Contract.

13.19 Actions of City in its Governmental Capacity. Nothing in this Contract shall be
interpreted as limiting the rights and obligations of City in its governmental or regulatory
capagcity.
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RESOLUTION NUMBERR- 313608

DATE OF FINAL PASSAGE  JUN 2 4 202

A RESOLUTION OF THE COUNCIL OF THE CITY OF
SAN DIEGO APPROVING THE OPERATING AND
MANAGEMENT AGREEMENT WITH BIRD ROCK
COMMUNITY DEVELOPMENT CORPORATION TO
ADMINISTER THE BIRD ROCK MAINTENANCE *

- ASSESSMENT DISTRICT,

WHEREAS, the Bird Rock Maintenance Assessment District (District) is an existing
‘district as defined in San Diego Municipal Code section 65.0202 and is authorized and
administered in accordance with the following laws, as applicable: Article XIIID of the
California kConstitution, the Proposition 218 Omnibus Implementation Act (California
Government Code sections 53750-5375 8), and the Maintenance Assessment District Procedural
Ordinance (San Diego Municipal Code sections 65.0201-65.0222); and

WHEREAS, on June 14, 2005, the Council adopted Resolution No. R-300531 approving
the Engineer’s Report submitted in connection with the District, and on August 2, 2005, adopted
Resolution No. R-300746 establishing the District; and

WHEREAS, the Engineer’s Report for the District, on file in the Office of the City Clerk
as Document No. RR- 30853 1-2, describes, among other things, the improvements and activities
to be undertaken for the benefit of property owners within the District; and

WHEREAS, pursuant to San Diego Municipal Code (Municipal Code) section 65.0220,
an Annual Report for the period of July 1, 2021 through June 30, 2022 (Fiscal Year 2022) for the

District describes, among other things, the assessment rates and properties to be assessed for
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Fiscal Year 2022, the egiljenditure of $257,360 in assessment funds to pay for the improvements
and activities to be undqrtaken in Fiscal Year 2022 for the benefit of property owners within the
District, and ladministra{-:iién of the District; and

WHEREAS, Biréi,_.vl?tock Community Development Corporation served -aé tlﬁe Owncrs’ |
Association for the Dlstrict in accordance with Municipal Code section 65 0217 };ursuar_}t £o"an S

agreement that expires cf_l:ri{'June 30, 2021; and

WHEREAS, thef@_“iners’ Association is responsible for administering-all contracts

RTINS

necessary to provide thq:'i.hiprovellments and activities within the District;-as well as managing-the - +--i ¢ -~ =i

day to day operations ofthe- i)istrict; and B i AT
WHEREAS, the éity of San Diego (City) desires to enter into a new five-year agreement
with Bird Rock Community Development Corporation as the Owners’ Association for the
administration of the District (Agreement), included as Attachment 1 to the Staff Report; and
WHEREAS, in accordance with the Agreement, the City desires to reimburse Bird Rock
Community Devéloprnent Corporation for certain expenditures in connection with improvements

and activities identified in the Annual Report approved by Council in each Fiscal Year; and

WHEREAS, pursuant to Municipal Code section 65.0218 (a), an agreement between the-—om

City and an Owners’ Ass:léc;:ia;tion for administration c;f a district may be awarded withouta--
competitive process; and

WHEREAS, the Agreement contains all terms required under Municipal Code
sections 65.0218 (b) - (n)and Couneil Policy 100-21 entitled “Maintenance Assessment

Districts”; NOW, THEREFORE,

~
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BE IT RESOLVED, by the Council of the City of San Diego, as-follows:

1. The Council approves the Agreement.
2. The Mayor or designee, is authorized and directed to execute the Agreement on

the City’s behalf and to take any and all actions necessary to 1mplemer1t the Agreement A

fully- executed COpy of the Ag1eement shall be placed on file in the Office of the Clty Clerk AS . ors e kol

Document No RR 3 ] 3 8 ) q

3. The Chlef Financial Officer is authorized to appropriate and expend from Bird -

Rock Maintenanoe Asses‘sment District Fund 200103, as required per the terms.of the Agreement.:. .. .: .. .. :. .

and consistent WIlh the Engineer’s Report and all applicable Annual Reports, and: eonfingent—'—:,ff' s
upon approval of the Annual Report of each applicable fiscal year, and contingent upon the Chief
Financial Officer certifying that the funds necessary for expenditure are, or will be, on deposit

with the City Treasurer.

APPROVED: MARA W. ELLIOTT, City Attorney

By ___ /s/ Daphne Z. Skogen

Daphne Z. Skogen Sl Ha eIl DTVl o

Deputy City 'Atforﬁey

DZS:s0c

04/16/21

Or. Dept: Park & Rec.
Doc, No. 2636712
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- I certify that the foregoing Resolution was passed by the Council of the City of San Diego, at this
meeting of ___6/22/2021 ,

ELIZABETL S. MALAND
City Clerk

By _/s/ Matthew R. Hilario

Deputy City Clerk- = - CoPRruiasd

Approved: W 24/(% : %

(date) ¥20ODD GLORbeMayor -
Vetoed: . ) ,
‘(date) TODD GLORIA,- Ma}fOr TLULOIITIIITTTL T LT TT L onrvainiIirnaoiit
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Passed by the Council of The City of San Diego on

Councilmembers Yeas

Joe LaCava

Jennifer Campbell-

Stephen Whitbufn

Monica MQntg_omery Steppe
‘Marni von Wilpert -

Chris Cat:é'-j e

Raul A. Céfﬁpill_g .

Vivian Moreno _' B

Sean EIDeRi\)'eré“

Date of final passage ____ JUN 2 4 7074

/
7
4

NNNSN

JUN 22 2021

, by the following vote:

Nays Not Present Recused

I e e e e
e e
1 e s e

(Please note: When a resolution is approved by the Mayor, the date of final passage is the
date the approved resolution was returned to the Office of the City Clerk.)

AUTHENTICATED BY:

(Seal)

TODD GLORIA

Mayor of The City of San Diego, California.

ELIZABETH S. MALAND

City Clerk

gf The City of San Diego, California.

By Ly, , Deputy

Office of the City Clerk, San Diego, California

Resolution Number R-

313608




Passed by the Council of The City of San Diego on June 22, 2021, by the following vote:

YEAS: LACAVA, CAMPBELL, WHITBURN, MONTGOMERY STEPPE, VON

WILPERT, CATE, CAMPILLO, MORENO & ELO-RIVERA.

NAYS: NONE.
NOT PRESENT: NONE.
RECUSED: NONE.

AUTHENTICATED BY:
TODD GLORIA
Mayor of The City of San Diego, California
ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(Seal)

By: __Matthew R. Hilario , Deputy

| HEREBY CERTIFY that the above and foregoing is a full, true, and correct copy of
RESOLUTION NO. __R-313608  approved on __June 22, 2021 . The date of final

passage is __june 24, 2021

ELIZABETH S. MALAND
City Clerk of the City of San Diego, California

(Seal)

oY

By: , Deputy




DISTRICT MANAGEMENT AGREEMENT

First Amendment to the
Agreement between the City of San Diego and Bird Rock Development
Corporation for the Management and Administration of the
Bird Rock Maintenance Assessment District
Commencing Fiscal Year 2022

This FIRST AMENDMENT TO THE MANAGEMENT AGREEMENT (First
Amendment) is made and entered into by and between the City of San Diego, a municipal
corporation (City), and BIRD ROCK DEVELOPMENT CORPORATION (d.b.a. Bird Rock
Community Council (Contractor) (collectively, the “Parties”).

RECITALS

WHEREAS, the Bird Rock Maintenance Assessment District (District) is governed by
Acrticle XIIID of the California Constitution, the Proposition 218 Omnibus Implementation Act
(California Government Code sections 53750 — 53758), the San Diego Maintenance Assessment
Districts Ordinance (San Diego Municipal Code sections 65.0201 — 65.0234), and San Diego City
Council Policy 100-21 (collectively, “District Laws”); and

WHEREAS, Contractor is an “Owners’ Association” as defined in the District Laws; and

WHEREAS, Contractor currently provides management and administrative services within
the boundaries of the District under the current Management Agreement and in accordance with
San Diego Municipal Code section 65.0217; and

WHEREAS, the maintenance standards are described in the Scope of Work, also known
as Scope of Services (Exhibit A), to the Management Agreement; and

WHEREAS, the Parties wish to revise the Scope of Work in connection with sidewalk
conditions, sidewalk maintenance, repair, replacement, and liability, clarify responsibilities, and
provide a process by which the Parties will communicate and cooperate in the event of a claim or
suit against the City for damage or injury arising from certain categories of dangerous conditions;
and

WHEREAS, all capitalized terms not otherwise defined in this Agreement shall have the
same meaning as identified in the District Laws;

NOW, THEREFORE, in consideration of the above recitals and of the mutual covenants
and conditions set forth herein, and for other valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, City and Contractor hereby agree as follows:

1. Exhibit A to the Management Agreement is deleted in its entirety and replaced with
Exhibit A dated July 2023 attached to this First Amendment.



2. The Management Agreement shall remain in full force and effect, with changes only
as expressly identified in this First Amendment.

3. This Amendment may be executed in counterparts and when so executed, each such
counterpart will constitute an original document and such counterparts will constitute
one and the same agreement.

IN WITNESS WHEREOF, this Agreement executed by City of San Diego acting by and
through the Mayor or designee.

THE CITY OF SAN DIEGO NAME OF CONTRACTOR

By: By:

Name: Name:

Title: Title:

| HEREBY APPROVE the form and legality of the foregoing Agreement this day of
, 2023.

MARA W. ELLIOTT, City Attorney

By:
Name:
Title: Deputy City Attorney




EXHIBIT A
TO DISTRICT MANAGEMENT AGREEMENT

Bird Rock Maintenance Assessment District Enhanced Services
Scope of Work

The Bird Rock Maintenance Assessment District (District) is governed by the District
Management Plan and Assessment Engineer’s Report approved by the City Council in connection
with the formation of the District (collectively, the “Engineer’s Report”).

Pursuant to the Management and Maintenance Agreement for the Bird Rock Maintenance
Assessment District (Agreement) to which this document is attached as Exhibit A, BIRD ROCK
DEVELOPMENT CORPORATION (d.b.a. Bird Rock Community Council (Contractor, also
referred to as “District Manager” in this Exhibit A) agrees to undertake this Scope of Work, which
consists of activities, improvements, and services described in the District’s Engineer’s Report
(Services). The baseline services that the City provides each year are subject to confirmation by
the City Council through the City's annual budget process. Contractor shall not provide City
baseline services. The Parties understand that the City baseline services, service levels, and service
frequencies, may change at the sole discretion of the City Council and as allowed by law and, as a
result, Services provided by Contractor may be adjusted accordingly.

1) The Contractor shall maintain all areas consistent with requirements set forth in the
Engineer’s Report (“Project Description” section). A map showing general areas of
maintenance is provided in the Engineer’s Report as “Exhibit A - District Boundary.”

2) The Contractor and its Subcontractors must perform all work within this Scope of Work to
meet or exceed industry best practice standards. If the City determines that the District
Manager or its Subcontractors have failed to perform the work to industry best practice
standards, or has failed to perform the work at all, payment for such work may be withheld
until the work is completed to the City’s satisfaction, subject to the terms of the Agreement
including Article VI. Ongoing or repeated instances regarding Contractor’s or
Subcontractor’s failure to provide quality or acceptable services as required may be
considered cumulatively as a Default under this Agreement.

3) The Contractor, at a minimum, shall provide the Services (as described below) within the
boundaries of the District. Contractor may provide additional Improvements and Activities
described in the Engineer’s Report, contingent on written approval by the City, and subject
to requirements under state and local laws.



A BIRD ROCK MAINTENANCE ASSESSMENT DISTRICT CONTRACT SITE
LOCATIONS

The District generally includes the following:

Area bounded on the west by the Pacific Ocean; on the north by La Canada Street; on the east
by Folsom Drive, Bellevue Avenue, Linda Rosa Avenue; and on the south by La Jolla Mesa
Drive, Colima Street, Bird Rock Elementary School/Park, and Wrelton Drive within the La
Jolla Community Planning Area. The Contractor shall maintain areas consistent with
requirements set forth in the Engineer’s Report (“Project Description” section).

B. DESCRIPTION OF IMPROVEMENTS, MAINTAINANCE AND SERVICES

All District Manager and Subcontractor services shall be limited to maintenance, improvements,
and activities identified in the Annual Report for the District, as approved by City Council for the
applicable fiscal year.

The District, through the levy of special assessments, provides funding for ongoing maintenance,
operation and servicing of landscaping, lighting, and other improvements or appurtenant facilities
located within the public rights-of-ways and dedicated easements located within the District.
Maintenance services will be provided by District Manager or its Subcontractors. The
improvements maintained and services provided by the District are limited to and generally
described in the Annual Report for the District as follows:

Maintenance and servicing of certain landscaped and hardscaped improvements, and
streetscape features, including medians, traffic circles, sidewalks, bulb-outs, monuments,
kiosks, curbs, and gutters.

C. SERVICE FREQUENCY

The frequency of basic services as generally described in the Annual Report for the District are as
follows:

Landscape service frequency and schedule are determined annually, or as needed, and
frequency of service is at a minimum of three (3) days per week. Graffiti control is five (5) days
per week (Monday through Friday excluding City holidays). All graffiti shall be removed from
the public right-of-way within twenty-four (24) hours of being reported. Street trees are observed
on a weekly basis, and street tree maintenance shall be performed as outlined in Section D.3.
("Street Trees").

D. SPECIFICATIONS FOR WORK

1. General Administration. The District Manager, authorized to discuss matters related
to this Scope of Work, must be available during normal working hours, Monday through
Friday between 9:00a.m. and 5:00 p.m. The Contractor shall have the capability to



receive and to respond immediately to calls of an emergency nature during normal
working hours and outside of normal working hours. Calls of an emergency nature
received by the District Manager may be referred to a Subcontractor for immediate
disposition.

Litter Control: Remove litter from right-of-way sidewalks, curbs, gutters and
landscaped areas. All trash removed will be disposed of at a City-approved waste site.

Street Trees

Watering and Maintenance: District Manager or its Subcontractors shall regularly and
adequately water all trees that are not watered by an irrigation system within the area
described in Section A of this Scope of Work. Any newly planted trees may need to be
watered more frequently. Existing landscape irrigation system shall be properly
maintained to ensure optimum tree health and plant growth. This work will be
completed, at minimum per the schedule shown in Section C of this Scope of Work.
District Manager or its Subcontractors shall maintain all trees located in the public right-
of-way in the District in a manner which promotes healthy tree growth, including
periodic fertilization, pest control, watering, staking and trimming. Trees that present
an immediate safety hazard or have potential for private property damage shall be
corrected immediately. Dead and irreparably damaged trees will be replaced in a timely
manner with healthy trees of the same species and of at least 24-inch box size. A
certified arborist shall be retained annually to perform an inspection of MAD-
maintained trees. All tree trimming above 16 feet shall be conducted by a certified
arborist, tree replacement shall be approved by a certified arborist, and pest applications
shall be conducted by certified professional applicators.

Tree Wells and Planting Strips: With the exception of mulch and/or a gator bag,
Contractor shall not add material, including flexible porous pavement, to tree wells or
planting strips without written approval from the City. The City may require Contractor
to remove all material Contractor installs in tree wells or planting strips without
approval of the City. Expenses associated with unauthorized installations or incurred in
connection with removal of unauthorized installations will not be eligible for
reimbursement. City may charge Contractor for all costs incurred for corrective action
not resolved by Contractor under this provision.

Landscape Plant and Shrub Maintenance (Medians, Roundabouts, Bulb-outs, &
Sidewalks): District Manager or its Subcontractors shall perform complete landscape
maintenance of all contract areas identified in Section A of these Specifications
(Contract Sites) including the following: irrigation, tree pruning, shaping and training
of trees, shrubs, and groundcover plants; fertilization; litter control; weed control;
control of all plant diseases and pests; edging; and renovation. District Manager shall
conduct any tree pruning under the guidance of a certified arborist, and shall provide all
other maintenance required to maintain the Contract Sites included in the Annual Report
in a safe, attractive and useable condition and to maintain the plant material in good



condition with horticulturally acceptable growth and color.

5. Sidewalk Services

1) Sidewalk Sweeping: District Manager or its Subcontractors will sweep all
sidewalks and street gutters within the area described in Section A of this
Scope of Work to remove all litter debris and other refuse from the area. This
work will be completed, at minimum per the schedule shown in Section C of
this Scope of Work.

2) Sidewalk Steam Cleaning: District Manager or its Subcontractors may
steam clean (including power washing and gum removal) all sidewalks within
the area described in Section A of this Scope of Work. This will be completed
in compliance with all applicable state laws and city ordinances especially in
terms of wastewater management and water conservation.

Sidewalk sweeping and steam cleaning are services provided for District beautification
and are over the baseline services provided by the City. Contractor is not responsible
for sidewalk uplifting caused by tree roots, or for the general maintenance, repair, or
replacement of any sidewalks. Contractor is not responsible for the cleaning,
maintaining, repairing or replacing of tree planters located throughout the district area
unless Contractor planted the tree or Contractor accepted responsibility in writing and
the activity is compliance with the District’s Engineer’s Report.

6. Removal of Bulky Items: District Manager or its Subcontractors will report bulk items
noted within the area described in Section A of this Scope of Work for removal by the
City and may remove aH bulk items from the streets, medians, roundabouts, bulb-outs,
or sidewalks within the area described in Section A of this Scope of Work.

7. Graffiti Removal: District Manager or its Subcontractors will remove or report any
graffiti visible from the street within the area described in Section A of this Scope of
Work. This includes sidewalks, street light poles, public owned street furniture,
trashcans, utility boxes, and bike racks. This work will be completed per the schedule
shown in Section C of this Scope of Work. All graffiti observed on public and private
property shall be reported for repair within twenty-four (24) hours to the Contractor, the
City, Graffiti  Hotline (619) 527-7500 or Get It Done App:
https://www.sandiego.gov/get-it-done.

8. Additional Activities and Improvements: Provide for services that the City and the
Contractor find reasonable and necessary from time to time to accomplish the intent of
this Agreement in accordance with the Engineer’s Report and Annual Report for the
applicable fiscal year, with respect to any Improvement including the following:
security services, promotion of public events, the installation, construction, acquisition
or replacement of facilities such as, benches, booths, kiosks, display cases, pedestrian
shelters and signs, trash receptacles, decorations and banners.


https://www.sandiego.gov/get-it-done

10.

11.

Holiday Decorations: District Manager or its Subcontractors may choose to design,
manufacture, or purchase and install holiday decorations within the public right of way.
These may include street light pole banners and lights on street light poles. This work
may be completed seasonally during the year-end holiday season.

Lighting Service: Street light lamps observed to be out or street light poles which have
been damaged shall be immediately reported for repair to the City, Public Works
Business Center, General Services Department / Street Division / Electrical Section,
General Information and Service Requests, Street Light and Traffic Signal Maintenance
(619-527-8056).

Reporting Safety Hazards to City: District Manager or its Subcontractors are to
immediately report any and all actual, perceived or potential safety hazards, as described
further in Section E(5) of this Scope of Work, to the appropriate City Department. This
is especially appropriate for any responsibilities that fall within the purview of the City.
Contractor will make reasonable efforts to report observed hazardous conditions as
defined in section E.5. (Hazardous Conditions).

REQUIREMENTS OF DISTRICT MANAGER & SUBCONTRACTORS

1.

Quality of Work: All work performed within this Scope of Work shall be done with
the expectation of doing the highest quality of work and doing so in an efficient manner.
All work performed within this Scope of Work will be completed in accordance with
industry best practices and in keeping with the high aesthetic level of the Contract Sites
being maintained.

Schedule of Work: All work performed within this Scope of Work will be completed
perthe schedule shown in Section C of this Scope of Work or, in special circumstances,
as requested by the District Manager or the City.

Proper Conduct: The District Manager, Subcontractors and their employees shall
conduct themselves in a proper and efficient manner at all times and shall cause the least
possible annoyance to the public.

Safety Requirements: The District Manager, Subcontractors and their employees will
follow all federal, state and local safety laws, regulations and ordinances to ensure a
safe and healthy work environment. All work performed within this Scope of work will
be completed with the highest standards of safety for the public, the District Manager,
Subcontractor and their employees.

Hazardous Conditions: In providing services pursuant to this Agreement, the
Contractor and its employees and agents will have the opportunity to observe conditions
in the public right-of-way that may constitute a safety hazard. For purposes of this
Agreement, "safety hazard" includes, but is not limited to, the following conditions:
fallen or drooping tree branches; cut or protruding tree stumps; conditions on public
property affecting or causing damage to private property. The Contractor agrees that its
employees and agents will make reasonable efforts to promptly barricade the affected



public property, where reasonable under the circumstances, and make reasonable efforts
to provide notice of hazardous conditions to the City-designated liaison. Contractor shall
have no obligation to report, or repair cracked, raised, or uneven sidewalks. The
Contractor shall have no obligation to repair or otherwise protect against safety hazard
conditions, and shall have no liability to the City or any third party for claims or loss
related to safety hazard conditions, except to the extent that the Contractor, its
employees, or agents have i) previously provided work causing such condition to occur;
or ii) previously accepted in writing responsibility for the maintenance, repair, or
otherwise safety of the particular improvement (e.g. sidewalk, curb, tree, shrub, lighting
fixture, or other similar improvement) causing the dangerous condition on public
property; or iii) notified the City in writing that it intends to address the safety hazard
utilizing material or service in excess of Baseline Service repairs.

The Parties agree they will each (i) direct their respective employees not to suggest to
any third party that they file a complaint against the other party, based on any claimed
injury or damage suffered in connection with the safety hazards covered by this Section
4, and (ii) not file a complaint or cross-complaint against the other party based upon
such claimed injury or damage, without good cause for believing the other party is liable
as delimited by this Section, and not before the designated liaison for the party
contemplating suit has given the other Party's designated liaison ten (10) business days'
written notice of the claim, including all of the facts upon which the complaining Party's
complaint or cross-complaint will be based.

Clean Work Area: The District Manager, Subcontractors and their employees shall
ensure that the areas in which any work performed is carried out in a clean work
environment and, upon completion of all work, will ensure that the area is left clean and
with no debris remaining from their work performed.

Method of Performing Work: The method of work may be determined by the District
Manager or its Subcontractors using the best practices of the industry, all work safety
and health precautions for the public and employees and complete all work in
compliance with all applicable laws, ordinances or regulations. This assumes that any
and all contractors are appropriately licensed, trained and properly permitted to
complete the work for which they perform within their specific contract or subcontract.

Inspections: The City Representative may perform an inspection of any and all work
being completed by the District Manager or Subcontractors within this Scope of Work.
The District Manager or Subcontractors will accommodate these inspections as
requested and offer safe access to any work areas for the purpose of inspecting the work
being completed. District Manager may also perform an inspection of any and all work
being completed by the Subcontractors within this Scope of Work. The District Manager
or Subcontractors will accommodate these inspections as requested and offer safe access
to any work areas for the purpose of inspecting the work being completed.





